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thoroughly litigated with Gordon County as an active 


The question of Gordor. County's role in the strike issue question was a cen- 
tral one ...'"' (FCC 6-171, released April 25, 1968). | 

2. Robert R. Magill, President and General Neraee of WCGA, 
and his wife together cn 60% he stock of the licensee cor pe ration. Their 
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that it was fil<ed solely or in part for the purpose of preventing 
or delaying the granting of a construction permit to Reliable 
Broadcasting Co., at Calhoun, Georgia. Our dete rmination is 
based on the findings and conclusions heretofore set forth herein." 
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7. The Commission's order of design 
that Commission letters concerning WCGA's failure 


for 1964, 1965, and 1966 had been sent to WCGA on January 29,) 


1965; July 9, 5; January 29, 1966; April 22, 1966; and May 26, 
: 
The July, 1965 and May, 1966 letters were sent "certified mail, return re- 


madl 4 
ceipt moquescea (Bcst Bur Exh. 1). No response was CESS by the Com- 


mission to any of these letters. The reports for 1964, 1965, and 1966 were 
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received by the Commission on September 18, 1967 (Stip. 1) x pursuant to the 
aw 


Commission's ultimatum that if the reports were not receiv ithin 15 days 


from the date of the designation order, the WCGA renewal app 


licat 


licat ion would 
be dismissed (Order of Designation). if 
8. Mr. Robert Magill, as President and General Vernet of WCGA, 
testified that according to the station's files, Form 324 for the 
and 1965 had been filed with the Commission prior to September 18, 1967. 
To support this testimony, WCGA introduced into evidence a oor of the re- 
port for 1964 with a copy of a letter of transmittal dated March 3 31, 1965, ; 
which stated: "Most of our records was lost in the studio fire but these have 


been reconstructed by our CPA."" (WCGA Exh. 10). This report, according 


to WCGA Exh. 10, would have been the only report timely filed) during the 


cight-ycar period referred to in paragraph 6, supra. Mr. Magill testified 
: : 
that the copy of the 1964 report and the letter of transmittal were in the sta- 


tion's file and therefore assumed that the original had been sent to the Com- 


mission (Tr. 290). A copy of the Form 324 for 1965, anda letter of trans- 


1966, were introduced into evidence (WCGA Exh, 11),_ 
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. . - — . * . . — 
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Rules." 


-"§ - 


ll. . The Commission action of September 1 


on probation further stated: 


"Our records further indi ¢ that 
our staticn was inspected by the cld Engineec 
y 


i 
ing Bureax d that you were ci for twelve 
° 


Serene ar s Rules, 10 of whi neerned 
tion of the station. An Advisory Notice (Form 
on this datz bringing these violations to your 
ember 7, +900, an Official Notic f Violatio 

t 


° 
issued, 2 bringing the ares 


© ? 


t 
your 
on March 23, 1961, in the absence 

the panic: Notice or the 

tion Warning (Form 794) wa 

None of tre said notices we 

January 17, 1962, your me was ag 

cited for e: violations of the Com 

which were : cas he vic Lanse not 
ber 4, 19¢° in These recent violati 
corrected. 


“We are of the view that the facts set forth aboy 
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sion's Rules and to answer Commission corresponde 

ing ear matters. More sen four years elapsed before 

the necessary action to correct the operations of the istation in 

order to bring it into compliance with the Commiss ion's Rules. 

is our opinion that the att ‘ude displayed by you is one of laxity if 

not almos: complete disregard of the Com: nission' s Rules. aor 
further iilustrated by the fact that seven of the twelve violatio 

cited jn the November 7, 1960 Official Notice of Violation were 


again cited in the January 17, 1962 Official Notice of Violation. 


"Your actions have fallen considerably short of that minimal 
degree of responsibility which the Commission has aj right to expect 
of its licersees, Gonsequently, a serious question hns been raised 
as to your guatifications to be a licensee of the Commission, In 
this regarc, consideration has been given to the assurance given by 
you that those matters will not recur in the future, It is also noted 
that at present your station is being operated in full compliance with 


the Commission's Rules." 
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15. WCGA Exh. 1 sects forth a list of individuals and organizations 
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contacted in connection with the needs and interests of the public served by 
WCGA. Except for the absence of religious organizations, thdse organiza- 
tions or individuals are representative of the small community (¢.g., the 


sheriff, the juvenile court judge, Lions and Kiwanis Clubs, school officials, 


the city clerk, etc.). -° 5 
16. WGCGA states (WCGA Exh, 2) that it will serve the public ser- 
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liquid assets amounting to $2,400; a loan commitment 


mother's in the amount of $6, 000 for 


of the amount needed to cover estimated l and first-year operating 


expenses. Because no specific evidence to support estimated revenues 


éuring the first year of $48,000 had been submitte d with the applica tion, 
| 


the basis and reasonableness of this esti pu ie. 
20. Roach Exh. 2 shows that, as of September 15, '67, Roach 
mad liquid asse cash and U.S. Bonds) amounting to $5,8 Roach Exh. 


¢ shows the availability of a loan in the amount of $10, 000 fromh the Calhoun 


Raochte mother's 
2g Roach's mother's 


eyee anc itv 


s contacted a number 


connection and the general 


het he would 


existing 


les experience in radio at Station 


= ted him with program 


perience was gained by 


eS ——————— 
question as to the availability of the 
er, updated financial information 


sternber, 1967, she had $12,000 in 


showed tna 5 ¢ “pte 


ablished November l, 1966. 


4 iA 
WRGA, and WIYN, both located inRome, 


twenty-five miles distance from Calhoun. Mr. Roach is presen 


an announcer by WBHF, Cartersville, Georgia commit 
located about twenty-five miles south of Calhoun 
employed as a sales manage 
Cartersville (Tr. ). 
23. Roach's projection of revenze 

tion ($48, 000) was reached after discussions with Mr. Leslic Gradick 
(Tr. 76) who is experienced in broadcast 
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Georgia (smaller than Caltious - Tr. 146); Lawr 
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Tr. 154). 


24. It has bcen shown, §13, supra, that broadcast kevenues for 
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WOCOGA for the year 1964 were $44, 773 anc $48, 16 for 1965 wee latest in- 


formation furnished by WCGA). The latter figure of $48,116, compares 
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closely with Roach's $418,000 estimate of revenues. 
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{7 The year during which the Roach application was filed. | 
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Roach's station would replace WCGA. Advertising revenues now 
realized by WCGA would be available to Roach (Tr. 148). 
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27. In preparing Roach Exh. 1, Roach tes 


a list of officials (city and county and the president 


merce) whom he thought he would have contacted rega 


(Tr. 331). He hed not kept notes of his conversations with ther (Tr. 


because, "It is a2 small comin unity and I didn't fecl like I shoulda" (Tr. 352). 
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In addition to the in ;dividuals listed in Roach Exh. 1, Roach ha j talked with 
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others in the community regarcing 
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programs (Tr. 1:9). Roach te tified that he believed that his ! sidence in 


Calhoun enabled nim to reach a judgment as to the pr ogramming needs and 


interests of the community (Tr. 133). He testified that the pr eee station 


would employ a newsman to cover city and county affairs (tr. 65). The pro- 
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posed station woud accomod: ate religious and civic organizations and Roach 


would seck out from the public expressions of program likes dnd dislikes 
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(Tr. 68) . 
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30. Roach testified that after reading the depositiox 
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unable to recajl details zs to time and place of several discu 
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oceans ae 


tively recalled having 
DeFoor, Maddox, Roserts, var nnon (Tr 


and Head (Tr. 338). After extensive 


by his counsel: 


"The broad-sweep questi 
paration of the list of individuals appeari: 
did you knowingly, willfully or in any way conjure up the thought 
that you had talked and contacted people in fact you had not talked 
with?" (Tr. 383). 


and Roach responded: 


"A No, siree." (Tr. 383). 


Roach continued and stated (Tr. 384): 


7/ Mr. David testified on Roach's behalf on Roach's financial qualifications 
(§18, supra). He stated he did not recall having discussed programming 
with Roach but the: the lapse of two years time could have dimmed his 

memory as to such Giscussions (Tr. 103), | F 
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Rules and Regulations). 
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3. The record in this proceeding clearly establishes the fact tha 
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muffed its very first opportunity to demonstrate that it would fully comply with 


the Commission's Rules - it was 1-1/2 months late in filing itis financial report 


for 1962. WCGA repeated this tardiness the next year. (P. F. 6). Financial 


reports for 1964, 1965, and 1966 were filed with the Commission on September 


18, 1967 only after the Cominniission delivered an ultimatum to WCGA that the 
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conclusion is repetitious in light of the Commission's prior determination 


as to WCGA's lack of character qualifications in Blue Ridge, supra, where 
it was established conclusively that WCGA had participated in) the planning, 


preparation and filing of an application which was not filed in good faith and 
' 
filed for the purpose of preventing the establishment of a station which would 


have been competitive to WCGA, Although the subject WCGAirenewal application 


of 


catior 


} 


»pl 


miner re- 


> y 


entl 


¢ 


censee of 


rotect is 


lifica- 


he qua 


+ 
C 


ng the fact that 


ty to the col- 


ny 


i] 


+ 
, 


censee who 


nat the li 


suceest 
suggest t 


* 


punishment 


lesser 


he lacks the 


5c 


é 


irly truce where 


7 


2c 


iduce 


j 


vful 


a 


t an unl 


to comm 


conve 


standard of 


emely high 


-¢* 


brozzcasters have learned. 


cond:ne the reprehensible conduct of 


time 


10. ance of 


The import 


f 
i 


ication of WCGA and o 


needs pales into insignific 


“lishing the total lack of cheracter qualificat 


licensee. However, as 4 formality, 


ll. WOCGA demonstra 


Although profit and loss inforrnati 


solvent. 


mace available, such information for 1964 


ceeced expenses. No conclusio 


record, as to whether WCGA is, or is not, 


to ozerate the station. Accordingly, 


nancial ability under Issue 3. 


is of no consequence. 


12. WOCGA, according to the testi 


repre of the community for prog 


sentatives 


(less than 20, 000). 


smell] community 


lives in Calhoun since 1952, 


ted that as of Novembe 


n can be reached, on the b 


TCGA has not met its b 


Presum 


js familiar wit 


iy 


f 
a ae 


ion o CGA to be 


r 


on for 1966 


a 


e¢ to continue 


financially abl 


lurden of prov- 


But, as pointed out above, the matter 


mony, keeps in contact with 


m purposes. Calhoun is a 


re 


ably, Mr. fagill, who has 


th the community and its problems. 


community 


problems 


1 


viva 


romic Sur 


ecor 


Ansa 


weou-c 


served. 


rreo. 


Such action 


£ 


Vie 


WING 


ai 


10 


ank 


ab 


¢ 
a 


lability o 


vai 


and, (3) The 


evenucs, 


r 


il costs. 


ne 


o meet operalio 


19, 20), 


F. 


ration (P. 


ope 


£ 


costo 


ar’s 


& 


/ 


ane 


Sts «@ 


—hete 
o 


eo 
Roach's estimate of revenues 


jections by a broadcaster experienced 


other markets, which are comparable to Calhoun (P. 
discussed with businessmen in the communit 

on the proposed stati 

higher rates than those prevailing in Calhoun, 

fied by good prog g. He was conficent 
vertising time than the other ty 


16. In view of the fact th ation will replace W 
facility, 
by WCGA will be available to 
the proposed facility would be 2: 


in the market) and the question woul 


vertising revenuc could be 


many radio advertising dollars were availa 


J 
that in the year Roach projected his operational cost 
reported broadcast revenues of $48,166 for the same 
"deficiency" (initial construction costs 


minus available cash) in Roach's proposa is only There should 


be no doubt as to Roach's ability in taking over, in effect, 2 gbing business 


to generate advertising reyvenucs sufficient to mect the “deficiency in light 
g ~~ « Oo 


i that 


’ 


) 
comciucec 


oposed sta- 


he 


gt 


$s concernin 


al 


dua 


4 
sed 
4 


rec 


wer 


19. In preparing for the hearing on his @] pplication, 
, ps 
fied that he had made @ list ¢ of individuals 


tis application (Po 


+ 


contacted regarding 
the conversations and it turned out that his memory oj 
some during 1960 and 1961 - was } 

thirtcen of the ninetce: individuals 1] 

revealed that six of them knew Roach 

five did not know 

before the deposit 


not talked with Roach <bout his p 
testified that he had believed it unnecessary for him to 
| 
have participated in the taking of depositions of the above-rei ferred to indi- 
viduals because he was sure at the time that he had contacte athem. And 
because of this assuree fecling, he belicved it not w rthwhile to incur the 
| 
expense of having counsel travel to Galhoun to sit in on the dep 
8/ 


Sie ; 
29). Impliedly, Roach did not expect any harmful testimony from the depon- 


ents. 


| 
| 
| 

21. Roach was examined and extensively cro oss-examined upon 


1 
j 
| 
i 
i 
a i 
i 


S/ Counsel concurred. 


coUula 


ron 


r 


{ 
cs 
oO 
o 


ea 


WILLIULLY 


informal and 


he 


(2) T 


VW illustrated 


we 


his is 


T] 


ive forgotten the 


well h 


hrugged off and 


been 


ach may 
be criticized, perhaps, for noth ing icted x Si more 
sophisticated fashion and for n aving k > But, as pointed out 
previously, the way of small- at “question- 
naire'! approach as would be employe 2g ; ity where pro- 


- 


ramming to diver 


out questioning as to ai had meade in conn 


proposed stati 


take to insure responsiveness 

taken by Roach ram proposal ref 
more significantly, as pointed out in the above discussions of 
vities in this regard, the small-town broadcaster is in a pos, 
is continually made aware of community needs for program service. And 


to say again: The economic viability of hi : depends upon being 


esponsive to the listening public's s likes and distikes. Roach will again 


become a member of the Calhoun community and, as other small-town 


broadcasters before him, he will strive to serve hi s listeni ing public. 


licensce and its 


and operate the 
tal an 
6A ROCn 


interests will be s 


e of station WCGA 
5x construction permit 


hi Kw power, 


Respectfull 


John C. Roach 


ryle B. Smith, 


attorney 


9524 Ewing Drive, 
Bethesda, Maryland 20034. 


CERTIFICATE OF SERVICE 


y 


This is to certify that I have this 


by United States mail, postage prepaid, 


foregoing to:: 


 Temus4 3 
LMMNUuNn wr ce 


Bureau 


‘ 
{ 
. 
t 
ry 


xr did 


no 


S» 


' 
10n 


oper? 
cat 


a 


“‘ 


UJ Se de te 


a 
ar owas 


ordo 


pect to C 
filed a 


er 
sy} 


re 


yal 


not 


les 
WEL 


ico 


» 


196 


Regula 


nN 


comply with the 


ce of 


Becaus 


ence. 


nond 


‘ 


>S* 


sion corre 


320 


1LSS 


license of 


would have esta 


gnation 


Deetens 
voesign 


¢ 


on 


te) 


Vola 


the 


- £ 
t oc 


igh 


In ti 


(c) 


ual 


lly q 


cia 


° 
e 


nin 


To deter 


2. 


) 


grammar 


roreram 


y 


servea 


to be 


continue 


to 


. 
ea 


£2 
pees 


ualif 
ve 


oS 
2 


oadeast 
necessary 
irst year. 


he £ 


nv tc 
one 


on durin 


“4 
ws 


c 


Ss 


(on 


ne 


Ju 


perties on J 
Bureau on 


to construct 


ras 


the no 


Paacktc 


end 


for 


“= 


” 
t 
{ 


' 
) 


a 
G 


kmart 


’ 
exma 


. 
Ai 


“unmindfv 


i 


air and 


In, 


to Calhou 


mily moved 


fa 


cont 


has 


1s 


schoo 


ie 


publ 


County, 


2OOTS 


ersville, G 


Cart 


and has gained 


rogram 


» 


9 


y Roach, 
ni 


de by 


contacts 
"cont 


cr1OENn 


onnece 


d cog 


° 


ac 


< 


raneceen 


S as 


individual 


mo £ 


noun 
lots 


nformed t 
tions 


urvey of Cal 


3 
N 
oa 
os] 
© 
hi 
° 


Pwkem wre > 


IOs 
t} vw te 


regarding 
- ct 
codcs or 


; 
ON 
OX, 
osranni 
sOACR 
we we 
e iu 
: " 
WENS, 


tt uy 
Oo e- 44 


ws 


P 


3 
3 ‘ 
+ 


n 
ne 


© 


YU 


Vt 
at 


Ca 


2COTG 
cte 


imony 


re 
conta 
test 
Roaei 
Cerests 


ch 
in 
> 
ds 
sure whe 


23 
and 
som a 
war 


-} 


they knos 
- 


eG 

rey 
ge 
eas 


sr 
2 
ue 
mo 
Lec 


thitte 
not 


W 
to them by Ror 
£ 


not sure 
the ¢ 
Roberts, E¢ 


testimon 
Norton, 


ming ne 


was 


Ot © Mh +H st atpE 
mMAwoO TT MNO Set 
AOdDMm ms WOO ~ 
AMAT ARAM AAs a 
TGTAMNMNWO OASYS 
ct fay 


or Bed 


e 
gs 


Cs 


bial 
Ss 


Other taxe 
AE 
d carnaia 


Ss 


e control 
? 
oa 


obi 
RED LI 
nol yc 


ind 
aS 


Withholds: 


Aaa 


e 


Foal 
Unpaid salarie 
STOC t, 


Prepaid e: 
¥- 

Remot 
Auton 
Accoun 
Payrolls 
ae 

CKR 
Retain 


Ty ey 


INVES 
iv Le 


C 
DE 


Selaktial 


re 


Se 


Pula 
eUses 


uo 
a 


“> 


9 


1 June 


a 


intil Narch 
t 
t 


Ved t 


y 


a 

2 

i) 

uv 

5 

v ta) 
v G 
¢ ra) 
v 

c 

ec 


Lattons 


nsist 
viol 
Te} 
report 


epeat¢ 
The 


co 


action 
report 


Ive 
< 
os 


>» db 
to one 


= 

ONS 
Rules and: 

was 

Lor 


term renewal w 


cations 
vi By 


necessary 
This js 
regard, 
Riven b 


futu 
to der 


has a 
cont 
with o 
reports (Form 
December 
the annual 
and the repo 


e 
Ss 
4 


x 
4 
h 
Y 
t 


origina 


d June 6, 
324 £0 
appearing o 


2) 
v 
i 
<3 
a) 


S$ or 


. 
wt 
40 
oN 
ot 


he 
Y vt O10 


ic 


he cop 


t 
t 


S Cos 


wa 


\ 


sly 
Was 
Pest 


° 


oN 
£ 


evio 
rate 
We 


nares 


# 
o 
Cc 
a 
a 
es) 


e receives 

ission 
While 
1967 

ion 

28, 1967, 


h 
3, 
nat 


‘ 


GEC vey 
ents 


in part, because o 


ignored Comu 
was not filed 


the des 
about August 


regardine 
about July 


with Com: 


ral 


he order 


° 


5e 
Or 


commauairc 


“4 


i 
nN 
¢ 
4. 


h, 


ile 


Roach 


OaC 


p 
nv 


ainst 


ste nen 
cted as 


dire 


y 


£ 


orcover, 


we 


Ben 


4 


oO 
ad 


Sant O y he & 

eet tee te Go 3-5  - 
ns i ee) 

“s he 


t 


ances; 


c 


sony 


~ 


y 
up 


4 

v C2) 
4 wu oe 

rs) 

“ws 


CQ 
° 


aa 
such 


statio; 
SLAcson. 


) 


Seo 


terest 


ro 
re 


ea cies 
MOMCAS 


ty 


yt 


reo 
oe 
al? 
aaay 


1 operat 
: 
thr 
anei 


ana 
£ 
. 


oul c 
or 
loan 

fin 


+ 
needs and 


W 


or 
s 
prep 


in 


Aine 


eee 
he 


COave 
rion © 


concaces 
os 


c 
‘ 
‘ 
c 
' 
t 


I= 


See TY pig ar, Wr. Wee 
“ oc} ¢ te Aw oO 


a4 


) 
o 
ta 


Gordo 


e 


aiss 


BAL a as 
~ 


‘) 
? 


aunt 
. 


OD 


Calhoun, 
t 


Pea Aa pa 
station, 
— 
ame 
ye amas 


ontscts 


ITAL 
* 


romDany 
ur 


c 
TO, 


} 


ANE 


e 
> 
rn 


mancs 


2CGSe 
ii 


} 
t 
recent 


and 


rea 


yroac 


i. 


S3 
e 
c 


v 
v 
7 
most 


ws 


YY 


fa) 
1 
~wue 
areca 


we 


wae 
for 
4 
Cou 


ona 
ore 
yuh 
y 
5 


acVve 
service 


ay 


pro 
and 
ment 
topics 
leader 


{ 


LCC A 
NCGA 
rred 


on 
revenue 
» yy) 
y quali 
ition 
e th 
ae 


ae 
ka ed 
] prior to 


re 


r § 
ry be in 


requ 
fr 


es 


2 > 
asda UO 
HB HAAnAY 


2CM 


shaar 


wOURLY, 


2 
c 


On OQ «t Oorvst 
WW uy 6.0 wo O80 
iH OV GY GV OV GY OF 
et et ed et et et 


24's on 


2. 
oe 


9 
J 


he 


” 
e 


cover, 


~ 
- 


ee bener 
ra) 


" 
he 
i] 


nyoonee, 
an 


Sep 
ere 


mondence 


to 


3 
> 

duet Le 
- 

vior 
Rules, 


be) 
4 


2 
ri 


1 


onnection, 
stent 


é 


reo 


ber 
° 


e 
ot 


ae 
2 


cation NM: 


See 
si 


em 


dated 


~ 
r 


t 
2cted, 
consi.ste 


sept 
nted 
"con 


j 
4 
rior 
° 
a 


prio 
re} 
its 


gr 


ro- 
ruce 
Mtoe 


yatey 
7 
n 
( 
n 


vs 
uns 
th 


ol 


‘ 
4 


23 
7) 
a 


tess 
LED, 


N 


tons 


a5 


Asn 


Tov 


oadcs 


"Strike! 
station We 


venience 


. 


wt 
=| 
| 
| 
‘y 
| 


yvidence be a 


2, 


tional 


aa 


In suppo 


(Go 


( 
\ 


don 


- 


ea lion 


s 


new 


3lua Ridee were dete 


n 
ol 


lecionsare 
Lesignate d 


Q 


apalicart 


& 
cA 
- 


2 - The 


5 


ber 19¢ 


™ 


Sapte 


ebharrer 
ete) ahs ~ 


vear period. 


S 


tietnatir 
Cacipatin 


riained 
king, 


wiuleh cor 
£ the ta 


“ 
9 


n77 oF even 
.C 


conecernine 
ONncerning 


> 


neld on January 


enna? 


stimony 


ed 


. 


‘ 


vu 


ontac 


oF 


not becn 


h: 


u 
Vv 
* 


would 


wine 


- 
ce 


enefi 
xy Roach 


iled 


fai 


the b 


| 
| 
ntit 


lv two or three 
h could be give 
ide 


~~ 
st 


Calhoun 
xaminer 


Lu 


es 
.cS 


mMICAc 
Tae P 
lived 


ce 


age aine 


ONG» 


' 
c 
" 


stans 


ocAnes 


r could 


A ns 
ic 


amir 


Tiae 
Lt 


c 


mications 


cs. 


Lican 


rt 


r of all app 


actc 


ough 


ase even tl 


c 
ec 


th 


contex 


° 


uct 


constit 


or may not 


1 


to conclu 


it 


ad 


. 


G2 loveu 


be 


? 
Nau 


e hearing, 


5 
a 


t 


ach prior; to 


Although 


1 


4 


4 


rvenl 


to 
bean 


aot 
’LNCA 


rer 


nas 


prosecute an 


llness. 


se of i 


hy 


w bec 


recently 


active 


met 


ty 


quali 


ast 


highest 


M 
Q 


Examiner 


future 


ristepre- 


the 


ec 


c 
ro) 


tner 


whe 


responsible 


reluctant to 


oe 


} 


well 


night 


, 


of Roact 


denial 


o pec 


On 


. 
ct 


be reason 


David, Chairman of 


Yeo 


SSa¢E 


e cto the p 


1 


with Roach dt 


are possible ¢ 


€ 24 603 {1967).) 


C 


6 F 


and 


1965 


+ 


ci 
at 
cal 
ca 
ce 
< 


cion. 


wLCATC 


County 


er 


ccon 


+ 


Resnec 
L25D 


3 


e iL. Pu 


1eon 


Ey 


n, 


ae 
Seats 


Yuiee 
yarn 


eo 
e 


mone oO. 
rae 
IA CRONS 


me 


or 


bsolutely 
S$ pr 
a) 


ar 
Ora 


ca 
sm Aya 


Y at 
+4 3 7) 
G 


2 


T 
OUeGleos 


MANS 
eerere} 
even 


sat 

c 
ane eed ® 
ere hea 
as 
+ Koc 


© 
did 


Jon thy 
record 
eld 


at 
ecaly 
aet 


eres 


aie 
4tim 
presenta 
Bears 
CON. 
a 


1 
u 
& 


i 


Re 
cn 
. ‘slie 
i S 
xe 
respect Et 
gedly coi 


Ci 
n 
evening 


st par 
ocrending 


Y 


Ss 


to ree 
m0 
p 


Ro 
i 


) 
oval 


recor 


ait 


SACHA 


v 
o 
rt 
> 
7) 
vo 


te 
be chan; 
the 


a 
that 


n 


oO 
urther contends th 
Lo 


? 
I 


asserts 


reopen 


GUSC 
1 may 
e 
L 
Ans 


cK 


bc 
an 

Roach 
grants 


ive 
6. 


’ 


Here 
wine 


peculat 


Ss 
wecore were reopened. 


ellegedly contactec 


be served by 
sho 


& 


Thoun 


< 
& 


’ 
L 


iacs 


cert 


or 
c 
€ 


1 
3 
) 


proce 
i 


Linelity +> 


prota 
ests 
vy cn Se 
ions 
ission on 


inter 
Coun 
cept: 


on the 


a 


ir 


1 
r 


enratior 


ositio 


roto! 
opp 


en nee emcees 7 


t 
t 
$ 
is 


LR LOLOL NNN ON ON ON 


c 


) 
? 


a eemnemnad 


viden 


evi 


oO 
iv 


Pp 


tars 


* 
the | 


~ 
cS, 


~ 


a 
ies mc 
a 


in 


STC] 


den 
neice warner 


B 


e 


A 


er the contac 


urcau, 


. 
B 


he 


- 
C 


appearance by cither Roach or 


On the other hand, as 


2. 


ier partl 


ti 


dno o 


is 
o 


> 
4 


was Una 


- 
c 


Ira— 


nor 


ast 
LMSao 


e 
olicy Statemen 


| 
1 
| 
ee 
| 


P 


ram_ contac 
er has conced 


ote! 


oS 
rw 
a 


his 


Naat ha a aah 
thourl 


a pe 


eosture 
drawn 
neni 
concerning 
ear 3 
ssuce, Al 


neces, 
re had 


1 
‘ 


olely o 


ta 
e 
Pat 
ntoed 
eT en 
dos 


e Suburban if 


fruitless 
circuns 
1 becar 


the deci 
th 


enrese 


1 of the persons inte 


upporte 


c} 
niec 


intervie 
a 


bea 
d 

w 
that 
under 


antacrhe 


¢c 


saepire SA whi Glo y 


st exp 


oRoaucea 


on foz 


cate 


él 


SUreé2u 


tur 


+ 
» 
a 


r) 
i 


aay 


ede s 


1 
or 


a 


Conmitcetion 
he Commission 


g of pe 


rani 


2$52 


> 


le record 


erecib 


f 
& 
uo 
£ 


and 


cont: 


reczested new misrepre 


18, 1968 


October 


states as 


Taoun 
sheoun 


> 74 
employed D5 


amils 


a short period of 


AG Ma jor responsi~ 


programs 


uke Frequent 


Calhoun cit7 


i 


in tne 


r consolidatec 


fo 


f; 
eae t Bas 
Q 


7 


natec 


Gesi¢ 


ications, 


LON Was 


a 


lo; 


phere) 


a3 
pa 


fon 


poli 


ania 


£ 


ane 
ONS 


eck 


i the 
mming s 


ae 
ier 


considered 
application had 
progra 


sTe) 


. 
SauN0 


aught 


eat 


LOM ANY 


C 


aeley 


in 


ated 


ton 
v 
- 


alize 


decided to 

preparing 

heavily on the exper 

the knowledge he had 
contact w while collec 
had the benefit of 


when their appl. 


context of 
he decided 
WSB was to 
over WSB. 
ts 


were the early morning hours, t! mm hour when th iditiona dinne 


or largest meal of the day was served at hom 
after work prior to "supper" or 


his plans to produce local news 


two fiftecn-minute programs in the morning 2 


a thirty-five-minute local news, icul iscr and wire news 


Og Sa eer 
3 


block from 12:30 to 1:05 p.m.; : 


news and weather at 30 poem. Hi ail cts with city offici 


while a newsman at WCGA convinced m at, these people v 


2 
a 


events 


March 


youn. 


to the 


current 


d been very 


forwuarde 


34 - Say 
9Lication 


aye 
ay 


TEMaAane 


en contacter 


t 


20N 


ae 


+2 
LLC 


app 


rornine 


reltse 
Ss! 


nis 


iC 


ne 


cer 


tion c 


o 


unanswered. 


oncaces 


c 


12. 


STOaAGK 


} 
t 


> 


eran 


erma 


orney 


tte 
ee 


a 


ton 


ughdon 


Gordon 


+ 
Ce 


Gordon Co 


€ 


fe) 


oberts 


her R 


Lut 


1ief 


and Cl 


sesonts 
trmenes 


r depar 


the 


of 


Sher 


Lie 


Although ne 


JOHN C. ROACH wee 
Calhoun, Georgia Docket _No. 17695 \ 
—¥ile No. BP-16665 
Requests: 


For Construction 


- GORDON COUNTY 
Calhoun, Georgia Docket No. 17696 


File No.’ BR-2831 


wevevrvvuvyuevurvevyryeveewee™w 


For Renewal of 


> 
To: The Comnission BS - pleat 
‘ , 
"i Ke wl 
RESPONSE 4CH'S REPLY TO 
BROADCAST Bl US' OPPOSITION 


Gordon County Broadcasting Co., applicant in the above-entitled pro- 


en  Y 
ceedings, requests tt 2 issioner waive its rules and accept the 


affidavits of 
Floyd Whittemore 
Tom B. David 
Hoyt Edwards 
Luther Roberts 
Hughdon Davis 
rebutting statements attributed to them in Roach's affidavit, submitted with 
his Reply and consider said affidavits in passing on Roach's Petition to 
Reopen the Record and Enlarge Issues in this proceeding. 
miner issued his Initial Decision denying the Roach 
application for his failure t vet the Suburban Issue and found that he had 
misrepresented facts concerning alleged contacts with community leaders con- 
cerning community needs and interests. 
2. Roach, on September L968 a Petition to Re-Open the 
Enlarge Issues which the Pr rast Bureau opposed, in part because 


failure to participate in deposition hearing held fn Cathoun or to 


TA lg 


submit any new evidence to justify re-opening the record after an adverse 
Initial Decision. Roach's Reply filed October 18, 1968 to the peeeeate 
Opposition contained Roach's affidavit that Sine the issuance of the Initial 
Decision he talked with certain of those people who had given denosicion testi- 
any, (at which Roach did not choose to attend) and he sctribared certain state- 
ments to them--contradicting their deposition testimony. Roach's Reply did 

not include affidavits, or even signed statements of any of those persons. 

3. Following the filing of Roach's Reply, Gordon County representa- 
tives showed those persons specified in Roach's affidavit a copy of said 
affidavit and each one denied the statement attributed to hin, tad signed 
an affidavit to that effect. (See attached) 


4. Roach's Reply was in the nature of a new Petition, rather than a 


Reply, and submitted new material that could not have been rebutted previously 
in the absence of a sixth sense. Nor could such material have been anticipated 
in the light of Roach's testimony that such contacts could not have been made 
as fone ago as 1958 or 1959, as now alleged. (TR-153) Transcript of hearing, 
February 1, 1968: : ; | 
Q. Getting back to these people listed on Exhibit No. 1, page 2, 
could some of these people have been contacted five, six, 


seven years ago? 


A. No. 


5. Roach's affidavit submitted with his Reply states (para. 6): 
Finally, when driving to Calhoun during daylight hours, he regularly listened 
| 


to WCGA and WEBS, the other station in the city. (underscoring supplied) 


His testimony does not bear this out: 
Q. Mr. Roach, when was the last time you listened td the Calhoun 
radio stations? 
Sir, it was last week some time. I don't remember the exact 

hour. I don't remember the exact day. But invariably you 


will punch dials on your radto. 


-3- 


And in passing, you heard the Calhoun radio stations, is that 
correct? 

Yes. 

To what extent and how often do you listen to Calhoun radio 
stations? 

I guess a portion of five or ten minutes a day. Tf don't really 
know. 

Well, that is purely a guess on your part? 


Yes, that would be a guess. 
* 


Can you tell me when the Calhoun radio stations broadcast the 
local news? 


xkt I don't know the specific hour, no wkk 
x 


Eow many stations are there in Calhoun? 
Two 
And you listen to both of them? 


A. No, I don't really. (TR-124-125) 


Sak a eT 


6. By Mr- Stimmer: 

Q. Let ne ask you this question specifically. Did you go to any 
of the individuals reflected in Roach Exhibit No. l, tell them 
that you were interested in filing an application or that you 
had filed an application, and that you wanted to know what the 
individual view was of the programming needs and interests of 
Calhoun? 

Yes Sir. -- 
How many of these people would you say you approached in that 


type of manner? 


TA. [IY 


At one time, there are two people on there that I can't remem- 
ber. I know I did at one time but 1 can't remember John T. 

Woods and W. R. Norton. Now Tom David stated eae he was here 
he didn't remember the occasion that transpired there. When I 
was last at the bank and Burt Lantz, the president of the bank, 
and I were talking about this and I was asking his advice, and 
so on and Tom was there, and he did not renenber, and testified 
today. But one time I did, and not only these people but other 


people. (TR-134-135) ae 


7. In these circumstances, Gordon County, ‘as a licensee of the Comnis- 
sion and as a party to these Proceedings, feels a responsibility to bring 
these affidavits to the Commission's attention as it is believed that the 
affidavits bear directly on the matters raised in the Petition! and Reply and 
are of interest to the Commission in pessine on the Roach Petition and Reply 
before it. The Commission's Rules do not provide for pleadings in response 
to replies, but in the cizcumstances of this case, it is respect fully submitted 


|. 
that good cause is shown for accepting the instant "Response." 


Respectfully submitted, 
| 


GORDON C A COMPANY (WCGA) 


Ir’ attorney 
821 - 15th Street, N.W. ; 
Washington, D. C. 20005 


November 13, 1968 


CERTIFICATE OF SERVICE 
ee BE SERVICE 


This is to certify that I have this 13th day of Novenber, 1968, sent 


by United States Mail, postage prepaid, a true and correct copy of the 


foregoing to: | 
Lawrence Bernard, Esq. Joseph Stirmer, Esq. 

1000 Ring Building Federal Seer, Commission 
Washington, D. C. 20036 vashington, W/ 


COUNTY. 
APPEARED before the undorsigned officer duly 
© administer oaths came FLOYD WHITTEMORE, who, 
sworn, on oath, deposes as been 
of the John C. Roach affidavit of October 16, 
mn filed with the Federal Communications 
Commission in Washington, D. C.. 

Phat on or about October l, 1968, said John C. Roach and 
his attorney visited affiant in his office in the Gordon County 
Courthouse, Calhoun, Georgia, and when said Roach and his attorney 
entered affiantts office, said Roach had to introduce himself 
because affiant did not recognize said Roach. When said Roach 
introduced himself, affiant asked said Roach why did he make such 
statements as te aid about affiant in his testimony before the 
Pederal Commmications Commission. Said Roach replied that he 
ecidatt oe why. 

Affiant swears that the statement in said Roach's affidavi 

October 16, 1968, to wits 

tur, Whittemore....recalled seeing and talking 

to nim concerning....(ais).....official duties 
when he was at wWCGA" (Affidavit, Page 7) 


s misleading and false due to the fact that affiant recalls only 


that saié Roach was once an employee of WCGA and recalls no 


conversations, formal or informal, at or since said time until on 
or about October h, 1968. 

Affient further swears that the statement in said Roach's 
affidavit of October 16, 1968, to wit: 

"Both men stated that their testimony at the WCGA 

deposition referred to a formal contact by him" 
(Affidavit, Page 7) 

4s absolutely false insofar as said averment refers to affiant. 


Said testimony on said deposition referred to both formal and 


informal contacts by said Roach. 


Sworn to and subscribed before ae 


this October 29, 1968. 


\e- chicoa{: om ’ t 


Weta yey Public, Gordon County , Goorvia S.A. 16 


GEORGIA, GOKDOM COUNTY. 

PERSONALLY APPEARED before the undersigned officer duly 
authorized by law to administer oaths came TOM B. DAVID, who, 
upon being duly sworn, on oath, deposes and says that he has been 
presented a copy of the John C. Roach affidavit of October 16, 
1968, which has been filed with the Federal Communications 


Commission in Washington, D. C.. 


That on or about October 4, 1968, said John C. Roach and 


his attorney visited affiant, however, the facts as set forth in 
said affidavit are misleading in that said Roach states that 
affiant "recalled numerous informal meetings” with affient "but 
did not recall the substance of any of nese conversations”. 


Affiant swears that he remembers meeting, to the best of affianttd 


Knowledge, with said Jotm C. Roach on only two or three occasions 
and then as an official of the Calhoun National Bank in regard to 
a loan which he believed at first impression was a loan to establis 
a radio station at some location other than Calhoun, Georgia. The 
location of the radio station was not important inasmuch as the 
loan was to be secured by other collateral. affiant recalls no 
conversations, either formal or -infcrmal, as alderman of the City 
of Calhoun, Georgia, with John C. Roach that pentamned to the 
programming of a new radiorstation in Calhoun, Georgia. 

Affiant's testimony before the Federal Communications 
Commission that as alderman of the City of Calhoun, Georgia, his 
testimony was true and correct and affiant refuses, on his 


veracity, to change his former testimony. 


Mo HE 
on Onn f aN KMS 


Sworn to and subscribed before me, 
this October 29, 1968. 

a Peep a eae 
Z Lf YE 


NOTARY PUBLIC, GORDON COUNTY, GEORGIA 


/ 


——) =) / G 
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presented a copy of the John C. Roach affidavit of October 16, 


Commission in Washington, D. C.. 
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at radio Station WCGA, in Calhoun, Georgia, but said Roach never 
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BRIEF FOR APPELLANT JOHN C. ROACH (CZ 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,719 


JOHN C. ROACH 


Appellant 


v. 
FEDERAL COMMUNICATIONS COMMISSION 
Appellee 


GORDON COUNTY BROADCASTING COMPANY, Intervenor 


No. 24,093 
GORDON COUNTY BROADCASTING COMPANY 
Apediant 
v. 
FEDERAL COMMUNICATIONS COMMISSION 
Appellee 


JOHN C. ROACH, Intervenor 


On Appeal From A Decision And An Order Of 
The Federal Communications Commission 


Lawrence J. Bernard, Jr. 
PIERSON, BALL & DOWD. 
1000 Ring Building 
Washington, D. C. 20036 

Attorneys for 

Appellant John C. Roach 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,719 


JOHN C. ROACH 
Appellant 
Vv. 
FEDERAL COMMUNICATIONS COMMISSION 


Appellee 


GORDON COUNTY BROADCASTING COMPANY, Intervenor 


No. 24,093 
GORDON COUNTY BROADCASTING COMPANY 
Appellant 
Vv. 
FEDERAL COMMUNICATIONS COMMISSION 
Appellee 


JOHN C. ROACH, Intervenor 


On Appeal From A Decision And An Order Of 
The Federal Communications Commission 


BRIEF FOR APPELLANT JOHN C. ROACH 


(vi) 
ISSUES PRESENTED 

May the Commission grant relief to one applicant on the grounds 

that his counsel was incapacitated and deny relief to another 

applicant in a different proceeding who employed the same 
counsel during the same time period? 

Was the Commission arbitrary in denying an applicant the 

opportunity to amend his showing to comply with newly announced 

requirements when in numerous other cases applicants facing the 
same new requirements have been granted the opportunity to amend 
their showings? 

Where the Commission modifies a major finding in a Hearing 

Examiner's decision and affirms the decision as modified, 

must it explain how the modification affects the rationale of 

the decision? 

Neither of the pending cases have been before this Court before. 
#iowever, in reaching its decision to deny the application of Gordon 
County Broadcasting Company, the Commission relied upon facts which 

ere litigated in Blue Ridge Mountain Broadcasting Co., Inc., 37 FCC 
91 (1964). Gordon County, Appellant in Case No. 24,093, was a party 


© said case and appealed the Commission's ruling therein to this Court 


in Gordon County Broadcasting Co. v. FCC, Case No. 19,165, decided 
Vv 


September 14, 1965, 6 Pike & Fischer R.R. 2d 20554. 
REFERENCES TO RULINGS 


The Commission's order designating the applications of 


(vii) | 

John C. Roach and Gordon County Broadcasting for consolidated 
hearing was released on September 7, 1967 and is penonced at 
32 Fed. Reg. 12966 (1967). | 

The Examiner's decision recommending the denial of both appli- 
cations was released on July 7, 1968 and is reported at 20 FCC 


2d 260 and 13 Pike & Fischer R.R. 2d 1001. 


The Commission's decision affirming the Examiner was adopted on 


October 29, 1969 and is reported at 20 FCC 2d 255 and 17 


Pike & Fischer R.R. 2d 795. 
The Commission decision denying Gordon County Broadcasting Com- 
pany's petition for reconsideration was released March 5, 1970 


and is reported at 21 FCC 2d 893 and 18 Pike & Fischer R.R. 2d 641. 


STATEMENT OF THE CASE | 


1. Nature of the Cases 


Case No. 23,719 is an appeal by John C. Roach, Appellant, 


} pursuant to Section 402(b)(1) of the Communications Act of 1934, 

Eas amended, 47 U.S.C. 402(b)(1), from a Decision of the Federal 

| Communications Commiigaton adopted October 29, 1969 which denied the 

f application of Roach for a new standard broadcast station te be 

f located at Calhoun, Georgia on the frequency now occupied by Station WCGA. 
Case No. 24,093 is an appeal by Gordon County Broadcasting Com- 

Spany, Appellant, pursuant to Section 402(b)(1) of the Communications 

fAct of 1934, as amended, 47 U.S.C. 402(b)(1), from (1) a decision 


Hof the Federal Communications Commission adopted October 29, 1969 


(viii) 


. 


,which denied the Gordon County application for renewal of license 
to operate standard broadcast station WCGA, Calhoun, Georgia, and 
(2) a Memorandum Opinion and Order, released March 5, 1970, denying 
a petition for reconsideration of the Commission's decision of 
~October 29, 1969. 
The applications of Roach and Gordon County, being mutually 


exclusive, were heard below in a consolidated proceeding, and by 


“order of this Court,! filed May 11, 1970, the separate appeals of 


the two applicants were consolidated for all purposes. 

2. The Proceedings before the Federal Communications 

Commission 

On August 22, 1963 Gordon County Broadcasting Company filed 
its application, File No. BR-2831, with the Commission requesting 
a renewal of license for standard broadcast station WCGA, Calhoun, 
Georgia. Previously, on September 12, 1962, Gordon County had been 
granted a so-called "short-term" renewal of its license as a result 
of an investigation which revealed numerous violations of Commission 
rules. 

Gordon County was also a party to a separate Commission pro- 
ceeding on the mutually exclusive applications for new standard 
broadcast stations on 1500 kc/s at Calhoun and Elijay, Georgia, 


respectively. On October 13, 1964, the Commission's Review Board 


(ix) 


Y 


, issued a decision, finding the principals of Gordon County to have 
participated in the filing of the application for Elijay, Georgia 
end that said application had been filed for the purpose of ob- 

*structing the grant of the application for a station in Calhoun, 

r Georgia which would have competed with Gordon County's Scarton 
WCGA. Blue Ridge Mountain Broadcasting Co., Inc., 37 FCC 791 (1964). 

| The Commission denied review of the Review Board decision in an 

order (FCC 65-5) without opinion, released in January of 1965. 

| Thereafter, in Gordon County Broadcasting Co. v. F.C.C., Case No. 

| 19165, 6 Pike & Fischer R.R. 2d 2044, this Court issued enloraect 

| without opinion, affirming the Review Board's decision. 

On March 24, 1965, Roach filed his application for a Ve station, 
| requesting the use of 900 kc in Calhoun, Georgia, the same facilities 
| employed by Station WC6A. 

In a Memorandum Opinion and Order, released Septenbenige 1967, 

(32 Fed. Reg. 12,966), the Commission designated the applications 
| of Roach and Gordon County for hearing in a consolidated proceeding. 
i Designated hearing issues were: | 
1. Issues to determine the financial qualifications of 
both applicants. 


2. An issue to determine "the efforts made by the respective 


applicants to ascertain the programming needs and interests 


(x) 


of the area to be served and the manner in which they 


propose to meet such needs and interests." 
An issue to determine the facts and circumstances 
surrounding Gordon County's failure to file reports 
with the Commission and its failvre to respond to 
Commission correspondence. 
An issue to determine whether in light of the Commission's 
findings in the Blue Ridge Mountain Broadcasting Co., Inc. 
case, Gordon County possessed the requisite qualifications 
to be a Commission licensee. 
An issue to determine which of the two applicants would 
better serve the public interest. 
A conclusory issue to determine which, if either, of the 
applications should be granted. 
Prehearing conferences were held on September 28, 1967, October 
12, 1967, and Janvary 16, 1968. Hearings were held on January 31, 
February 1 and 2, and March 25, 1968. Depositions of some 13 
witnesses were taken in Calhoun, Georgia on February 27, 1968 and . 
ere received in evidence at the March 25, 1968 hearing. The record 
was closed on the latter date. Proposed findings and conclusions 
were filed by the two applicants and the Commission's Broadcast 


Bureau on June 7, 1968, while reply findings were filed by the 


| Broadcast Bureau on June 18, 1968 and by the two applicants 
} June 24, 1968. 
5 On July 17, 1968, the Hearing Examiner released an initial 
| decision recommending that both applications be denied. 20 FCC 
| 2d 260. Gordon County was found not to possess the character 
f qualifications required of Commission licensees on the basis of 
| its failure to file numerous reports with the Commission, its 
failure to answer Commission correspondence and its Peet actor 
pin the filing of the application for Elijay, Georgia in the Blue 
| Ridge Mountain Broadcasting Co. case. The Examiner concluded 
"that Roach has misrepresented facts regarding his program contacts 
fj) and has not ascertained the needs and interests of the area to be 
served" and for these reasons recommended that his eppiicetion 
i be denied. 20 FCC 2d at 274, | 
On September 23, 1968, Gordon County filed exceptions to the 
l Examiner's decision and Roach and the Commission's Brosdcase Bureau 
I filed reply pleadings opposing the Gordon County exceptions. 
Roach did not file exceptions to the initial decision,| but in 


lieu thereof, filed a "Petition to Reopen the Record and Enlarge 


j the Issues,'' requesting the Commission to reopen the record and 


} permit Roach to inquire into the facts and circumstances surrounding 


j the reasons for the Examiner's misrepresentation findings with the 


(xii) 


aid of new counsel. The Commission's Broadcast Bureau opposed 
the petition, and in a reply to the Bureau's opposition, Roach 
filed an affidavit indicating that if the reopening of the record 
were permitted, the examination of certain witmesses might reveal 
that no misrepresentations had taken place. Thereafter Gordon 
County filed a pleading entitled "Response to Roach's Reply to 
Broadcast Bureau's Opposition to Roach's Petition to Reopen the 
Record and Enlarge the Issues," to which were attached five affi- 
davits rebutting the Roach affidavit attached to his reply. To 
counter these affidavits, Roach then filed a "Reply to ‘Response 
to Roach’s Reply . . .' of Gordon County Broadcasting Company," 
to which were attached three additional affidavits. 

Finally, on October 7, 1969, Roach filed a "Petition for 
Leave to Amend Application" requesting the Commission to permit 
him to amend his showing under the ascertainment of community 
needs issue in order to meet new Commission requirements announced 
after the record had been closed in the instant proceeding. 

On October 29, 1969, the Commission adopted a decision affirming 
the Examiner's decision to deny both applications. 20 FCC 2d 255. 
With regard to the determination to deny Roach's application, the 
Commission modified the Examiner's decision by deleting his findings 


and conclusions that Roach had misrepresented certain matters at the 


hearing, and adopted the decision in all other respects. Roach's 


(xiii) 


petition to reopen the record and his petition for leavé to amend 


application were denied. 20 FCC 2d at 258. 


On December 2, 1969, Gordon County filed a petition request- 
ing the Commission to reconsider its decision. The Broddcast 
Bureau opposed the petition in a pleading filed December 16, 1969 
and Gordon County replied to the opposition in a pleading filed 


on December 29, 1969. On March 5, 1970, the Commission released 


its Memorandum Opinion and Order denying the petition for recon- 


sideration, 21 FCC 2d 893. 


3. Statement of Facts 
The Examiner found that Roach was financially qualified to 
construct and operate his proposed station. See 20 FCC 2d at 270. 
The Commission did not disturb this finding. Thus, the only Renae 


dealing with Roach's qualification before the Court is issue number 


2 concerning Roach's efforts to ascertain the programming needs of 


the area to be served by his proposed station. 
The evidence presented at the hearing revealed the following 

with respect to this issue: 
1. Roach attended public school in Calhoun and has; resided 
there most of his life (Roach Ex. 1, Tr. 50, sea. 12-13, 

J.A. Ex. 4). 

2. He was employed by WCGA in Calhoun and several other stations 


in nearby towns (Roach Ex. 1, J.A. 12-13, Depositions of 


(xiv) 


Floyd Whittemore, et al. (J.A. Ex. 131, 136). 


He is acquainted with about all of the members of the 


Calhoun business community. 
Prior to the filing of his application, Roach had been 


associated with Reliable Broadcasting Company, an 
applicant for a radio facility in Calhoun, and during 


1960 and 1961 Roach contacted individuals in Gordon 


County in connection with Reliable's programming 


proposal (Tr. 329-330, J.A. Ex. 59-60). 

He talked with a number of unidentified persons in the 
community regarding programming for the proposed station; 
he visited schools and received suggestions from teen- 
agers for discussion-type programs (Tr. 139, J.A. Ex. 55); 
conversations with the clergy led to scheduling morning 
Gevotional programs (Tr. 140, J.A. Ex. 56). 

He also testified that he believed that his residence in 
Calhoun enabled him to reach a judgment as to the pro- 
gramming needs and interests of the community (Tr. 133, 
J.A. Ex. 49); he proposed to accommodate religious and 
civic organizations on his station and to seek out from 
the public expressions of program likes and dislikes (Tr. 
68, J.A. Ex. 22). , 
He stated that many of the persons contacted expressed a 


desire for more local news, and he proposed to employ a 


(xv) 


newsman to cover city and county affairs (Tr. 65, 
135-137, J.A. Ex. 19, 51-53). 
In addition, Roach's Exhibit No. 1 contained a list of 18 


persons who had been contacted “in connection with the plan to 


establish a new station in Calhoun." Counsel for Gordon County 


indicated on the record that he had evidence that Roach had not 
contacted many of the listed individuals (Tr. 120-121, J.A. Ex. 
39-40). Thereafter, Gordon County filed and properly pee on 
Roach a notice of its intention to depose 12 of the persons listed 
in his exhibit. No oppositions to the taking of the dene 


were filed, the depositions were taken on February 27, 1968, and 


were admitted into evidence without objection (Tr. 328, we Ex. 
58). Each of the deponents either denied or could not remember 
having been contacted by Roach. : 

On the basis of the deposition testimony, the Examiner in 
initial decision found that the community leaders had not been 
tacted and that Roach had misrepresented these contacts to the 
Commission (20 FCC 2d at 271). : 

After release of the initial decision, Roach retained new 
counsel and filed a "Petition to Reopen the Record and Enlarge the 
Issues."" The pleading alleged that Roach's counsel during the hear- 


ing had been unable to properly represent his client and that for 


this reason the record should be reopened in order to permit Roach 


(xvi) 


to examine the deponents concerning their testimony that contacts 
had not been made. The Broadcast Bureau opposed the petition 
partly on the grounds that Roach had not demonstrated that a 
reopening of the record would produce any new evidence germane to 
_the issue. In a reply pleading directed to the Broadcast Bureau's 
opposition, Roach submitted an affidavit indicating that he had 

_ spoken to several of the persons who had been deposed and that 
"their statements to him conflicted with the testimony they gave 
at the deposition proceedings. (See Affidavit of John C. Roach, 
-dated October 16, 1968, attached to his "Reply to Broadcast Bureau 
Opposition"). 

Subsequently, Gordon County filed a pleading to which it 
attached affidavits of the persons mentioned in Roach's October 16 
affidavit. These affidavits contradicted Roach's statement. There- 
upon Roach filed a pleading attaching three more affidavits which 
affirmed his statement of October 16, 1968. 

Roach's counsel during the hearing proceedings was also counsel 
for an applicant in Georgia Radio, Inc., 14 FCC 2d 286 (1968). 

In the latter proceeding the Commission permitted the applicant 
to file exceptions to an adverse initial decision some two months 
after it had become effective. The reasons for granting thisrelief 


to the applicant in the Georgia Radio case were that its counsel 


submitted an affidavit indicating that he had "been unable to 


(xvii) 


engage in the normal pursuit of a livelihood because of emotional 


j- reaction arising from personal family problems" and that during 
l the month of February 1968 he "was so preoccupied and dtethrbed 
by personal problems" that he was "totally unable to perform the 
|. required work." (See Appendix A attached hereto, p. 26). 

Roach urged the Commission to grant him relief similar to 


that accorded the applicant in Georgia Radio since he had been 


advised by the same attorney during the same period of time. 


ARGUMENT 


THE COMMISSION SHOULD HAVE PERMITTED ROACH THE OPPORTUNITY 
TO DEMONSTRATE WITH THE AID OF NEW COUNSEL THAT THE DEPOSI- 
TION TESTIMONY TAKEN IN CALHOUN, GEORGIA WAS NOT COMPETENT 
EVIDENCE. 


In an attempt to prove his qualifications under issue number 


2, Roach submitted an exhibit into evidence which listed 18 


Calhoun community leaders contacted "in connection with the plan 
1/ 
to establish a station in Calhoun". When Roach testified at the 


hearing, counsel for Gordon County stated on the record that he 
had evidence that Roach had not contacted most of the listed 
sete SI Thereafter, Gordon County filed and properly 
served on Roach a notice of its intention to depose 12 of the 
persons listed in his exhibit. No oppositions to the notice were 
filed, and the depositions were taken on February 27, cogs! 
Neither Roach nor his counsel appeared or took part in the 


deposition proceedings. Each of the deponents denied or could not 


remember having been contacted by Roach, and the depositions were 


Roach Ex. No. 1, J.A. 12-13. 
Tr. 120-121, J.A. Ex. 39-40. 


See depositions of Floyd Whittemore, et al., admitted into 
evidence at Tr. 328, J.A. Ex. 58. 


later accepted into evidence without objection from Roach’ 
4/ 
counsel. The Examiner rejected Roach's testimony that 


community leaders had been contacted and held that: 


The conclusion that Roach has misrepresented 
facts regarding his contacts is inescapable. 
It is therefore concluded that Roach has 
misrepresented facts regarding his program 
contacts and has not ascertained the needs and | 
interests of the area to be served. (20 FCC 
2d at 271.) 


The Examiner pointed out that Roach had not been represented at 


the deposition proceeding and concluded that: 


It is inconceivable that an applicant would 

fail to participate in such deposition proceeding, 
particularly since he was on notice that the 
veracity of his earlier testimony was clearly 
being challenged. (20 FCC at 270.) 


After release of the initial decision Roach retained new 
counsel and filed a "Petition to Reopen the Record and Enlarge 
the Issues". The pleading was filed in lieu of exceptions to 
the Initial Decision and acknowledged that on the ecocd compiled 


| 
below the Examiner could not have made the "public mcrae 


finding required by Section 307(a) of the Communications Act of 


5/ 
1934 before Roach's application could be granted. The petition 


4/ Tr. 328, J.A. Ex. 58. 


5/ 47 U.S.C. Section 307(a). 


also pointed out the relationship between the findings of 
misrepresentation and the conclusion that Roach had failed to 
determine the needs and interests of the area he proposed to 
serve, and argued that if Roach could demonstrate that he had in 
fact not made misrepresentations to the Commission, his showing 
under issue number 2 was sufficient to support a grant of his 
application. In urging the Commission to permit further 
proceedings under a new issue directed specifically to the question 
of misrepresentation, Roach, through his new counsel, suggested 
that in the absence of a character issue, a grave question existed 
as to whether he was aware of the importance of the deposition 
proceedings. Attached to Roach's "Reply to Broadcast Bureau's 
Opposition", filed October 18, 1968, was an affidavit indicating 
that he "was not aware that his application could be denied if 
the people on the list indicated they had not been er es 
Roach’s petition also pointed out that in a pleading filed 
with the Hearing Examiner, Roach's hearing counsel had attempted 
to explain away the failure to appear at the deposition proceedings 


in the following proposed conclusion: 


6/ Affidavit of John C. Roach dated October 16, 1968, para. 10. 


"Roach testified that he had believed it unnecessary 
for him to have participated in the taking of deposi- | 
tions of the above-referred to individuals because he 
was sure at the time that he had contacted them and 
because of this assured feeling, he believed it not 
worthwhile to incur the expense of having counsel 
travel to Calhoun to sit in on the depositions. (P.F. 
29.) 8/ 
8/ Counsel concurred." 7/ 
f)As the Examiner pointed out in his initial decision, the failure 
| to participate in these deposition proceedings was "inconceivable" 
| and this naive explanation cannot explain the shocking dereliction 


t of duty by an experienced attorney. Roach's petition to the 


Georgia Radio, Inc., 14 FCC 2d 286 (1968), where the Commission 
permitted an applicant to file exceptions to an adverse initial 
decision more than two months after it had become an effective 


| agency decision pursuant to 47 C.F.R. 1.276 and Section 8 of the 


' Administrative Procedure Act, 5 U.S.C., §557. In granting this 


relief the Commission stated: 
| 
"It appears from material submitted with the petition | 
that the failure to seek timely review in this case was 
a consequence of an extraordinary and unfortunate cir-' 
cumstance, namely, that the then counsel for the applicant, 


'7/ See Roach's "Proposed Findings of Fact and Conclusions of Law", 
p. 28, filed with the Hearing Examiner on June 7, 1968. | 


who was instructed by the applicant to prepare and 
file exceptions, did not do so because of incapaci- 
tating illness, and concealed his failure to file 
from the applicant." (14 FCC 2d at 287.) 


The initial decision in Georgia Radio was issued on February 
8, 1968 and exceptions were due to be filed on March 10, 1968, 
pursuant to 47 C.F.R. 1.276. 

Counsel mentioned in the above-quoted paragraph also repre- 
sented Roach at the hearing in the instant case where hearing 
sessions took place on January 31, February 1 and 2 and March 25, 
1968, and depositions were taken on February 27, 1968. The 
"material" referred to by the Commission in the above-quoted passage 
was an EE counsel, dated June 11, 1968, stating inter alia 


that: 


"For the past year's time I have not been active in the 
practice of law, handling only one matter other than the 
WPLK case. I have been unable to engage in the normal 
pursuit of a livelihood because of emotional reaction 
arising from personal family problems. 


"Although I didi some preparatory work on the exceptions, 
I was so preoccupied and disturbed by personal problems 
I was totally unable to perform the required work. Be- 
cause of my sensitivity to revealing my condition to my 
clients or others, I did not seek assistance in the matter." 


8/ The affidavit is attached hereto in its entirety as Appendix A. 


Thus, at the same time Roach made the decision that it was 
not worthwhile to have his counsel represent him at the deposi- 
| 


tions, his counsel was suffering from an "emotional reaction" 
| 


, and "was so preoccupied and disturbed by personal problems"! that 


| he was "totally unable" to discharge his duties to his only other 


client. It is in the context of these events that the correctness 
‘ | 


' of the Commission's holding "that he (Roach) did not consider the 

/ expense of having counsel attend to be justified" must be judged; 
for the justification for such a decision could only be nade after 
a thorough analysis of the possible consequences of not attending 


and any competent attorney would have advised Roach to be represented 


\ 
at the hearing. Roach's counsel, however, was admittedly not competent 


to advise him on such matters at the time in question. 


Since Roach's predicament was largely, if not wholly, the 
| product of his attorney's illness, the Commission should have re- 
,opened the proceedings and permitted Roach to demonstrate nis 
iqualifications with the aid of competent counsel. In analagous 
,Situations, the Federal Courts acting under Rules 55(c) and 60(b) 


of the Federal Rules of Civil Procedure, and many state courts 


acting under a variety of statutes and the inherent common law power 


of the courts to correct injustices "have been reluctant to 
attribute to the parties the errors of their legal representatives. 
Barber v. Turberville, 94 U.S. App. D.C. 335, 218 F.2d 34 (1954); 
Steuart. Inc. v. Matthews, 117 U.S. App. D.C. 279, 329 F.2d 234 
(1964); see Annotation, 21 ALR 3rd 1255. 


Surely such principles should also apply to administrative 


tribunals like the Commission which does not adjudicate the mere 


private interest usually at stake in civil courts but is charged 
with determining the public interest. The Commission appeared to 
recognize the necessity for such a policy when granted the re- 
quested relief in Georgia Radio, supra. When it failed to grant 
similar relief to an applicant who had employed the same attorney 
during the same period of time and also failed to adequately explain 
the reasons for the inconsistent treatment the Commission committed 
reversible error. Melody Music, Inc. v. Federal Communications 
Commission, 120 U.S. App. D.C. 241, 345 F.2d 730 (1965); Sunbeam 
Television Corp. v.' Federal Communications Commission, 100 U.S. 
App. D.C. 82, 243 F.2d 26 (1957). Thus, the Court should require 
the Commission to remand the proceeding to the Hearing Examiner for 


further proceedings and permit Roach to rebut the deposition evidence. 


II 
THE COMMISSION ACTED ARBITRARILY IN DENYING ROACH THE 


OPPORTUNITY TO SUBMIT A NEW SHOWING UNDER THE SUBURBAN 
ISSUE. 


Issues similar to issue number 2 in this proceeding have 
i been designated by the Commission in numerous cases since the 
Ndeciston in Suburban Broadcasters, 30 FCC 1021 (1961), aff'd 
| sub nom. Henry v. Federal Communications Commission, 112 U.S. 
Lapp. D.C. 257, 302 F.2d 191 (1962). The rationale advanced by 
the Commission in denying the application in Suburban Broadcasters 


lis usually referred to as the Suburban Policy and issues similar to 


A 
issue no. 2 are often referred to as Suburban issues. i 


The Suburban case involved an application for a new FM station 
fat Elizabeth, New Jersey. The applicant's program proposal was 
P substantially identical to proposals previously submitted to the 
Lcommission in applications for new stations in Alameda, california 
| and Berwyn, Illinois, and when this fact was brought to the Commission's 
I attention by an intervenor, the Commission added a hearing issue to 
t determine whether the applicant's programming was "designed to and 


I would be expected to serve the needs of the proposed service area" 


1 (30 FCC at 1022-23). 


The Examiner concluded that the applicant's program proposals 
could be expected to meet the needs of Elizabeth and recommended that 


the application be granted. The Commission, however, reversed its 


Examiner and denied the application, stating: 


"We agree [with the Examiner] that Elizabeth was a 
presumptive need for a first local FM transmission 
service. We have generally presumed that an applicant 
for such a community would satisfy its programming needs. 
assuming that the applicant had at least rudimentary 
knowledge of such needs. However, we cannot indulge in 
that presumption where the validity of the underlying 
assumption is questioned, a specific issue is added, 
and it is demonstrated that the applicant has taken 

no steps to familiarize himself with the community or 
its needs. (30 FCC at 1022.) 


* * * 


"In essence, we are asked to grant an applicaticn pre- 
pared by individuals totally without knowledge of the 
area they seek to serve. We feel that the public deserves 
something more in the way of preparation for the responsi- 
bilities sought by applicant than was demonstrated on this 
record.” (30 FCC at 1023.) 


Almost a year later, the Commission stated in Community Tele- 
9/ 
casting Corporation, 32 FCC 923, 1925 (1965): 


"Suburban stands for the proposition that an applicant 
may be required to demonstrate an earnest interest in 
serving a local commmity by evidencing a familiarity 


eT 


9/ Af£'d Commumity Telecasting Corporation v. FCC, 115 U.S. App. 
D.C. 181, 317 F.2d 592 (1963). 


with its particular needs and an effort to meet then; | 
it does not prescribe the only acceptable methods for | 
satisfying these requirements." 


He 
| Thus, the heart of the so-called Suburban Policy was construed 
| by the Commission to be a familiarity with the area to be vereed 
| by an applicant and this familiarity could be achieved through 
f any number of methods. Roach's application was filed on March 
25, 1965, and shortly thereafter the Commission's Review Board 
| released its decision in Beamon Advertising, Inc., 1 FCC 2d 28 (1965) 
| where, in denying Commission counsel's recommendation that an 
application for a new station in Dangerfield, Texas (population 
\ | 
i 3,133) be denied, it stated that: | 
: "Surveys of communities are not essential to eis 
ment of community needs where knowledge of such needs | 
can be acquired as a result of existing or recent long- 
term local residence and familiarity with community 
affairs." (1 FCC 2d at 32.) 
Roach's application was filed on the then current FCC Form 
! 301 which did not require the applicant to indicate his knowledge 
| of the community he proposed to serve. On July 27, 1965, the 
| Commission adopted its Report and Order amending Section IV of 
F FCC Form 301 so as to require applicants to indicate the melthods 


10/ 
} they had used to become familiar with the area they propose to serve. 


| 10/ 1 FCC 2d 439 (1965). 


However, nothing in the Report and Order indicated that applicants 


who had previously filed on the old forms would be required to 
amend their applications. To the contrary, the Commission 
recognized that a “transition period" would be necessary before 
applicants should be required to use the new forms and specified 
that the old forms would be utilized for another ninety days. See 
1 FCC 2d at 443. Thus, in the absence of Commission instructions 
to the contrary or allegations from other parties that he did not 
have "at least a rudimentary knowledge" of his proposed service 
area, Roach was justified in not amending his application and relying 
on the fact that the Commission "generally presumed that an appetcene 
. - - would satisfy the programming needs of its oe 

After release on September 7, 1967 of the Commission's designation 
order containing the Suburban issue, Roach was for the first time 
put on notice that he would be required to demonstrate his familiarity 
with his proposed service area. At this point in the proceeding it 
became necessary to review the criteria utilized by the Commission 
in judging the adequacy of the methods employed by applicants to 
become familiar with their proposed service area and to determine 


if the methods employed by Roach were satisfactory. If counsel 


11/ Suburban Broadcasters, 30 FCC 1021, 1022 (1961). 


| determined that Roach's efforts were not adequate he should have 
| advised Roach to make new efforts and to devise new programs to 

: serve the needs discovered in these efforts. Under long-standing 
: Commission policy, the designation of qualifications feetios are 


| 12/ 
merounds for permitting amendments to pending applications, and, 


mthus, the discovery of new programming needs and the programs pro- 

: | 

| posed to meet them could have been introduced into evidence if 

BRoach had been advised to amend his application. | 

Thus, at the outset of any inquiry into the adequacy of Roach's 

B showing under the Suburban issue, we must again look to the competency 

mof his counsel, The showing required pursuant to Suburban issues is 
ae eee | 


Bunusual in that it can be accomplished entirely be evidence! "manu- 


B® factured" by an applicant following the advice of counsel. 


mthrough no fault of the client, the lawyer he has chosen is 
Bcompetent to advise him on such matters, the client should not be 
Beenalized for the sins of his lawyer. Under the unique circumstances 


Hof this case where Roach's hearing counsel was later shown to have 


mbeen unable to carry out his professional duties at the time his 


Badvice was of critical importance to Roach, the only equitable solution 


412/ See Fisher Broadcasting Company, 19 Pike & Fischer RR 997, 999b 
(1961); KFAB Broadcasting Co., 10 Pike & Fischer RR 1058 (1954); 


D. H. Overmyer, 3 FCC 2d 454 (Rev. Bd. 1966); Athens Broadcasting 
Co., Inc., 13 FCC 2d 2 (Rev. Bd. 1968). 


13 - 


to this problem is to permit Roach to amend his showing under the 
Suburban issue with the aid of competent counsel. The Commission's 
failure to order such relief is clearly erroneous. See Argument 
Part I, supra. 

Putting aside the question of the competency of his counsel, 
the denial of Roach's application was not justified by the record 
in this proceeding. In his "Petition to Reopen the Record and 
Enlarge the Issues" Roach acknowledged that in view of the statements 
made at the deposition proceedings on February 27, 1968, the Commission 
could not realistically be required to grant his application without 
first determining whether he had made material misrepresentations 
at the hearing. However, since the Examiner's conclusions concerning 
the misrepresentations were based entirely on testimony taken at 
deposition proceedings where he was not represented, Roach contended 
that the existing record did not contain the type of probative 


evidence the Commission normally required as the basis for a con- 


clusion that an applicant did not possess the character required of 


a Commission licensee. Furthermore, ae Roach had numerous 
14 


contacts with his proposed service area, he contended that under 


13/ See "Petition to Reopen the Record and Enlarge the Issues", pp. 7-8. 


14/ Roach has lived in Calhoun, Georgia almost all of his life (Roach 
Ex. 1, J.A. 12-13). His mother, a retired school teacher, whom he 
visits regularly continues to reside in Calhoun (Tr. 138, J.A. Ex. 
54). Roach also had broadcast experience at Station WCGA in 
Calhoun and in other nearby communities (Roach Ex. 1 and Depositions 
of Floyd Whittemore, et al., pps. 11 and 16, admitted at Tr. 328, 
J.A. 12-13, J.A. Ex. 121-151). 


| Beamon Advertising, Inc., supra, his showing pursuant to the 


i Suburban issue was adequate to support a grant of his application. 


Under these circumstances where there did not appear to be 
f adequate grounds to deny his application, yet the depositions had 


ast a shadow over his character qualifications which must be cleared 
| 


i before his application could be granted, Roach asked the Commission 
bro remand the proceedings so that he could attempt to show that he 
f possessed the requiste character qualifications to be a Combission 
l licensee. ! 
However, the Commission denied the relief requested in Roach's 


ypetition, holding that the Hearing Examiner's initial decision was 


|"entirely proper and sustainable" without the misrepresentation 


| findings, which were deleted from the Examiner's decision (20 FCC 


jat 257). In this manner, the Commission attempted to sever!the 
\misrepresentation question from the Suburban issue. However, the 
xaminer clearly based his ultimate decision to deny Roach's 


application under the Suburban issue on the deposition testimony 


lwhich revealed that no contacts had been made and the corollary 


conclusion that Roach had misrepresented these facts. Thus, the 


[Examiner stated in his ultimate Findings and Conclusions that 


"If only two or three failed to recall the contact perhaps 


Roach could be given the benefit of the doubt. But where, 
as here, 13 leaders identified by Roach have all denied 


being contacted, the conclusion that Roach misrepresented 
facts concerning his contacts is inescapable. It is there- 


fore concluded that Roach has misrepresented facts regarding 
his program contacts and has not ascertained the needs and 


interests of the area to be served." (20 FCC 2d at 271, 

emphasis added.) 

Thus, the Examiner appeared to be ready to give Roach the 
“benefit of the doubt" and grant his application if he had not 
misrepresented the facts concerning his contacts. Support for this 
conclusion can be found in reference to the Commission decisions 
cited by the Examiner in support of his conclusion. Suburban Broad- 
casters, supra, required applicants to have only a "rudimentary 
knowledge” of the commmity's needs and Higson-Frank Radio Enterprises, 2 
Pike & Fischer RR 2d 755 (Rev. Bd. 1964) involved an applicant com- 
prised of two non-residents of the area to be served who proposed to 


present the same programming for Houston, Texas that had previously 


been proposed for Fresno, California. Roach's long-term residence 


and local broadcast experience insured that he knew the community 


and his showing did not suffer from either of the prima facie 


evidentiary problems of the Higson-Frank applicant. 


15/ Since in Sioux Empire Broadcasting Co., 16 FCC 2d 995, 998 (1969), 
the Commission recognized that Minshall Broadcasting Co., Inc., 11 
FCC 2d 796 (1968), also cited by the Examiner, adopted new require- 
ments for applicants faced with a Suburban issue, the Minshall case 
which was released after the hearing in the instant case cannot 
support the Examiner's conclusion. KGMO Radio-Television, Inc. v. 
Federal Commmications Commission,119 U.S. App. D.C. 1, 336 F.2d 


Federal Communications Vommiss?on 
920 (1964); Radio Athens, Inc. (WATH) v. Federal Communications 


Commission, 130 U.S. App. D.C. 333, 401 F.2d 398 (1968). 


| 
Thus, the Examiner's decision to deny Roach's application 
under the Suburban issue was inextricably tied to his finding 
that Roach had made material misrepresentations at the hearing, 
and the Commission's attempt to separate the two findings leaves 
Pthe decision hopelessly confused. Does the Commission's deletion 
| 
| of the misrepresentation factor "credit" Roach's testimony that 
he contacted community leaders? If so, why shouldn't this local 
j resident with substantial broadcast experience nearby and in the 


farea to be served be given "the benefit of the doubt" expressed 


I by the Examiner and the presumption expressed by the Commission 


j in Suburban Broadcasters that he will serve the needs of his proposed 


| service area? 

Looking at the record from the vantage point of logic rather 
I than through the formal requirements of the Commission's Seeerben 
policy, it cannot be denied that Roach was familiar with his proposed 
I service oxen His proposed program schedule contains substantial 
f amounts of news, religion, agriculture, education and discussion 


17/ 
i programming all of which have been found by the Commission to be 


#16/ Several of the deponents whose testimony was relied upon by 

the Examiner in concluding that Roach had misrepresented his con- 
tacts were later interviewed after the record was closed and 
acknowledged knowing Roach and seeing him on numerous occasions. 
See affidavit attached to Roach's "Reply to Broadcast Bureau's 
Opposition" and affidavits attached to Roach's "Reply to ‘Response 
to Roach's Reply . . .' of Gordon County Broadcasting." 


m17/ See Section IV of Roach's application, filed March 23, 1965. 
| | 


among the "major elements usually necessary to meet the public 
interest." Report and Statement of Policy Re: Commission En Banc 
Program Inquiry, 20 Pike & Fischer RR 1902, 1913 (1960). Under 
these circumstances, the rationale of the Suburban case has been 
complied with and the Commission should have concluded that Roach's 
showing under issue number 2 was adequate. As Commissioner Lee 

aid in dissenting to the denial of Roach's application, there is 
no logical reason for denying a local broadcast service to "a small 
pee the grounds that a formalistic and artificial commun- 
ity needs survey has not been met." (21 FCC 2d 893, 896-7.) 

In a remarkably Similar proceeding involving an application 


filed on the old FCC Form 301 and a Suburban issue, the Commission 
19/ 


eversed a Review Board decision granting an application and ordered 
a remand proceeding in which the applicant was afforded 60 days in 
which to make a "current study of its community's needs and interests 
and to amend its program proposal.” Sioux Empire Broadcasting Co., 

16 FCC 2d 995, 999 (1969). Sioux Empire, like Suburban and Higson- 


Frank, supra, involved an application which contained a program 


— 


18/ According to the 1960 census, Calhoun, Georgia has a population 
of 3,587 people. 


19/ 14 FCC 2d 638 (1968). 


| proposal identical to that submitted to the Commission in another 

| application for a station in a different town. However, the Review 
} Board concluded that the applicant's principal had sufficient local 
j knowledge and expertise based upon his local residence and broadcast 


Pexperience to overcome the detrimental effect of the proposed program 


schedule. In reversing, the Commission acknowledged that the 


A ‘requisite programming showing has been articulated with preparer 
Rspecificity in recent months and that this proceeding was tried 

pprior to the release of ee an FCC 2d at 998). For these 
Bas Gia = sche applicant was permitted to amend. The facts in the 
Hinstant case are at least as appealing as those in Sioux Empire. 

mM Roach is a long-time local resident with extensive broadcast experience, 
some of which took place in Calhoun, and, unlike the situation in 


#Sioux Empire, there is no suggestion that his program schedule was 


mnot specifically designed to serve Calhoun. Finally, as was the case 


Rin Sioux Empire, Roach had completed the presentation of his direct 


evidence when Minshall was released on February 28, 1968. 


Relying on the relief granted to the applicant in Sioux Empire, 
| 


BRoach filed a "Petition for Leave to Amend Application" with the 


m20/ Minshall Broadcasting Co., Inc., 11 FCC 2d 796 (1968). 


=#21/ The Commission's decision thus was in accord with this Court's 
~~ holdings in Radio Athens (WATH) v. FCC, 130 U.S. App. D.C. 333, 
401 F.2d 398 (1968) and KGMO Radio-Television, Inc. v. FCC, 
119 U.S. App. D.C. 1, 336 F.2d 920 (1964). l 


= On 


Commission on October 7, 1969, requesting the Commission to 
accept an amendment to his application. The proposed amendment 
was attached to the pleading and incorporated a new study of the 
programming needs of ithe Calhoun area and programming designed to 
serve those needs. Although the Commission did not even mention 
the petition in the decision, it was denied as "moot," without 
further explanation, in the ordering clause. (20 FCC 2d at 258). 
Since the Commission did not state a reason for the inconsistent 
treatment afforded Roach and the similarly situated applicant in 
Sioux Empire, its action in denying Roach's petition was plainly 
erroneous. Melody Music, Inc. v. FCC, 120 U.S. App. D.C. 241, 
345 F.2d 730 (1965); Sunbeam Television Corp. v. FCC, 100 U.S. 


App. D.C. 82, 243 F.2d 26 (1957). 


Determinations in other cases involving Suburban issues further 


indicate the discriminatory nature of the Commission's action in 


denying Roach's application without granting him an opportunity to 


bring his application into conformity with new Commission policies. 
On September 23, 1969, Hearing Examiner Sharfman issued an inter- 
locutory order in Mace Broadcasting Co., 17 Pike & Fischer RR 2d 
426, in which he stated that he sympathized 


"with applicants faced with a Suburban issue, the scope 
of which seems to expand with time, despite asservations 


that (like the 'saltness' of the sea) it has been a 
constant since its inception . . . there is a grave 
possibility that the Suburban issue has become an 
inflated blatter to belabor the poor devil who braves | 
the Commission's progresses." 


mohortly thereafter, the President of the Federal Communications 


Sar Association addressed a letter to the Chairman of the Commission 


staff for the purpose of defining the Commission's policies and 
requirements under the Suburban policy. This letter, attached 


Bhereto as Appendix B,contained the following statement: 

| 

"No policy or rule of the Commission in recent times has 
raised more questions and uncertainty in the minds of 
licensees and their attorneys than the Commission's policy 
with respect to ascertainment of community needs. During 
recent months the Commission has been involved in a process 
of significant changes in its policies in this area of 
licensing responsibility. Unfortunately, in the public 
statements and decisions of both the Commission itself and 

the Review Board, no recognition has been given to the fact 
that the Commission's policies have been changed and ate 

still undergoing change. On the contrary, the public state- 
ments of the Commission would make it appear that the policies 
presently being enunciated have been the same policies, 
followed by the Commission for many years and the failure 

of licensees and applicants to follow these policies is 
solely their own fault." 


In response to the criticism concerning its changing Suburban 


molicies, the Commission issued a Notice of Inquiry in Docket No. 


21 - 


22/ 


18774 which indicated that a "Primer" was being developed "to 
assist in clarifying" requirements under the Suburban doctrine. 

e "Primer" Notice indicated that applications in hearing could be 
amended where applicants could show that the particular deficiency was 
due to a lack of clarity in policy remedied by the Primer. Subse- 
quently, the Commission issued a i ee the processing 
of applications pending release of the Primer, in which it stated 
that applicants who had made good faith efforts to meet the Suburban 
issue in the past would be permitted to amend their applications to 
meet the requirements announced in the "Primer" (18 Pike & Fischer 
RR at 1924). 

Thus, it is apparent that the Commission has taken steps to 
permit numerous applicants to amend their applications in order to 
meet the Commission's developing Suburban policy criteria. The 
denial, without explanation, of Roach's request for the same opportunity 
was clearly arbitrary. Melody Music v. FCC, supra, and Sunbeam 
Television Corp. v. FCC, supra. For this reason, the Commission's 
decision should be reversed and remanded with instructions to permit 


the applicant to amend his application so as to conform with present 


Commission requirements. 


22/ Pike & Fischer RR Current Service, Vol. 2, p. 53:273, 34 Fed. 
Reg. 20282, released December 19, 1969. 


23/ 18 Pike & Fischer RR 2d 1923, released March 26, 1970. 


III. 
| 
THE COMMISSION'S DECISION FAILS TO ARTICULATE ITS REASONS 


FOR DENYING ROACH'S APPLICATION UNDER THE SUBURBAN ISSUE 
OR FOR DENYING HIS PETITION TO REOPEN THE RECORD. 


On numerous occasions, courts have warned the Commission that 
fit must “articulate with clarity and precision its findings and the 
H reasons for its decisions." WAIT Radio v. FCC, 135 App. D.C. 317, 
$320, 418 F.2d 1153, 1156 (1969). See also Permian Basin Area Rate 
cases, 390 U.S. 747, 792 (1968); and Radio Station KFH Co. v. FCC, 


\ 


g101 U.S. App. D.C. 164, 247 F.2d 570 (1957). "It is necessary that 

i the Commission state specifically the basis for each of Resiicons 
#Clusions" and this requirement is not met by a collection of "conclusory 
fcomments." West Michigan Telecasters, Inc. v. FCC. 130 App. D.C. 

39, 42, 3196 F.2d 688, 691 (1968). In the instant case, the 


Examiner found that Roach had misrepresented material facts to the 


iCommission and in reaching the conclusion that Roach had failed to 


meet his burden under the Suburban issue he relied heavily on the 


\finding of misrepresentation. Thus, the final sentence of his 
f 


rconclusions on the issue reads as follows: 


"It is therefore concluded that Roach has misrepresented 

facts regarding his program contacts and has not ascer- 

tained the needs and interests of the area to be served." 

(20 FCC 2d at 271.) 

The Examiner also indicated that without the misrepresentation 
"perhaps Roach could be given the benefit of the doubt." (20 
CC 2d at 271.) 

In Roach's "Petition to Reopen the Record and Enlarge the 
Issues", the Commission was asked to reopen the proceeding to allow 
Roach to compile a full record under an appropriate issue on the 
question of misrepresentation. The theory of Roach's petition was 
that without the misrepresentation finding, his efforts to meet the 
Suburban issue were satisfactory and his application should have been 
granted. The Commission denied Roach's petition, but deleted from 
the Examiner's decision the findings and conclusions concerning the 
misrepresentations. The Examiner's decision was allowed to stand 
as modified by these Radicons The only explanation for affirming 
the modified decision was the conclusory statement that it was 
"entirely proper and sustainable without such finding of misrepre- 


25/ 
sentation." 


ee 
24/ 20 FCC 2d at 257. 


25/ Id. 


In view of the heavy reliance the Examiner placed on the 


i misrepresentations finding in concluding that Roach had failed 


to meet the requirements of the Suburban issue, the Commission's 


deletion of this finding removes one of the substantial evidentiary 
; bases from the decision. Certainly, some explanation of how the 

| decision could stand without that base was required. In light of 

| the Suburban, Community Telecasting and Beamon Advertising cases 

! discussed in Part II of this Argument, it is evident that Roach's 

| Showing under the Suburban issue might have been adequate aeen 


] without a survey. By deleting the misrepresentation finding, the 


7 Commission may well have been holding that even if Roach is credited 


n | 
| with making a survey, his showing was deficient. However, without 


some explanation as to how Roach's showing can be distinguished 


| from the above-cited cases, this Court cannot affirm the Commission's 


| decision. 
The Commission's failure to consider Roach's "Petition for 


Leave to Amend Application" is an even more glaring error of the 


| principles described in the WAIT Radio case. Thus, while numerous 


| applicants have been provided the opportunity to amend their Suburban 
26/ 
| showing, Roach's request for similar treatment was denied without 


26/ See Argument, Part II, pps. 17-21. 


any discussion whatsoever of the reasons therefor. The conclusion 
that the petition was "moot" is unexplained, and when considered 
with the fact that the misrepresentation findings were deleted 


from the decision, it is obvious that the only issue separating 


Roach from a valuable frequency is the Suburban issue. When other 


applicants have been granted an opportunity to amend their showings, 
Roach is at least entitled to an explanation of why the same 


opportunity has been denied hin. 


CONCLUSION 


For the foregoing reasons, the decision of the Federal Communi- 
cations Commission denying the application of John C. Roach should 
be reversed and remanded to said Commission for such further pro- 
ceedings as this Court may order. 


Respectfully submitted, 


Lawrence J. Bernard, Jr. 
PIERSON, BALL & DOWD 
1000 Ring Building 
Washington, D. C. 20036 
Attorneys for Appellant 
John C. Roach 
August 10, 1970 


APPENDIX A 


CIVy OF WASHINGTON 
! 
DISTRICT Ol COLUMBIA 


AVVIDAVIT OF QUAYLE B. SMITH 


The following statement is made by me, under oath, in : 
connection with the application of Georgia Radio, Inc. (WPLK), Rockmart, 
Georgia, (BP-16698, Docket No. 17537), denial of which became final 
on April 4, 1968 pursuant to Section 1.276 of the Commission!s Rules. I 
| 
have represented Mr. Leslie Gradick, owner of WPLK and other radio 
stations in Georgia for approximately eight years. The proceeding n the 


above referenced application of WPLK was handled solely by me. 


Soon after the release of the adverse Initial Decision denying the 


| 
| 
WPLK application, which involves only a waiver request of the Commission's 
} , 3 


"planketing'’ Rules, Mr. Gradick and I, by telephone, discussed the feasibility 


of taking an appeal to the Review Board. It was my opinion that the reasons 


established in the record of the proceeding had not been given sufficient 


weight in considering the waiver request. Accordingly, 1 recommdnded 
taking the appeal and was authorized by Mr. Gradick to do so. 
| 


For the past years'time I have not been active in the practice 


of law, handling only one matter other than the WPLK case. I have been 
unable to engage in the normal pursuit of a livelihood because of emotional 


reaction arising from personal family problems. 
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reparatory work on exceptions, I was 
se preoceupied and disturbe 


whed by personal problems I was totally unable to 


He rioerm whe re 


sensitivity to revealing my 


> or oth 


i not seek assisiance in the matter. 


Mr. Gradick was first aware that an appeal was not taken when 


. 


notice that the Initial Decision had become final. Thereafter 


Mr. Gradick came to Washington to discuss the matter with me. I explained 


understanding my problems he wanted to 
take any possible steps to reinstate the appeal. At that time I believed I 
would be able 1g in xplaining my failure to take the appeal. 
I was unable to bring myself to do this. 
Mr. Gradick was entitled to have his case fully prosecuted 


and failure to do so timely was entirely due to my inability to perform the 


required work. It is sincerely hoped that Mr. Gradick may be afforded 


Wi Quayle B.” Smith 


Subscribed to and sworn to 
before me this _/- day 
, 1968. 
Notary Public 


Cae : By Commission Fenire; 
My Commission Expires: *” O77 Fer: Feb. 14, 1973 


-28- APPENDIX B 
FEDERAL COMMUNICATIONS BAR ASSOCIATION 
WASHINGTON, D.C. 


OFFICERS z EXIICUTIVE COMMITTEE 


Be. nt WLINER, PROSIOINT r Srerzens £x OFF-t> EnD 


re GIMP CT. MWe 


ta, O-€959 . PAU 
: . October 22, Came 
ANCTRSON, 5 vice PALSIO‘’T EUGENE F. MULLIN SR. 
LIRLET. NM, Wee / JACK P. BLU 
ae HARRY J. OT 
L210 VCE PRESIDENT HERBERT €. FO 
fe GTICUr ave mud. NeW A : 
1.0209 ALOYSIUS D. t22CA05 
poycnort. sczrcraay i 
CUT AvESUS. NW. DELEGATE TO AMERICAN 
BAR ASSOCIATION 


Honorable Rose! H. Hyde 
Federal Communications Commission . 
_ Washington, D. C. 20552 


Dear Chairman Hyde: 


Iam writing to you in behalf of the Federal Communica ations 

Bar Associziie:, concerning the Commissica's policies re jating to the 

_ ascertainment of needs by applicants and licensees, As you know, some 
_wecks ago as the President o7 the Association, with the approval of the 
Executive Commiitee, I espointed an ad hoc comrniitee to work with 
the Commission's steff in a cooperative effort to Gefine what the 
Commission's nclicies and requirements are and to provide for them 
to be properly estadlishec and promulgated. The ad hoc commitieé's 
“initial request to meet with the staff on this maiter was as turned down, 
Because of the urgency of this matter, the Executive Cominiitee of the 
Association has now direcied the committee to renew its request that 
it be permitted to meet and work with the staff in this matter. 


: No policy or rule of the Commission in recent times has raised 
more questions and uncertai: ty in the minds of licensees and their 
attorneys than the Commission's policy w ith respect to ascertainment of 
community needs. During recent months the Commissionijhas been 
involved in a process of significant changes in its policies |in this area 
of licensing responsibility, Unfortunately, in the public statements and 
decisions of both the Commission itself and the Review Board, no recog- 
nition has been given to the fact that the Commi: ssion's policies have been 
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re still undergoing change. On the contrary, the public 
ment the Commission would make it appear that the policies 


ae being enunciated have oe the same policies followed by the 


Commission rs and the failure of licensces and applicants 
. 3 t 
to SHOE SS : = Secie their own fault, Examiner Sharfman 
Revie w Boa rd! s 2 SSE hat survey obliga 
' - 


nm." (Mace Broaccas sting 
> Tae BROCE SS of the 


ey have no common sino aS as to what those 
irements are at any particuler moment. ‘ 


The fact; of oe mrmission's staff recognizes 
t change ce in the Cemmission's 
= with ascert Indeed, the Commission 
itself has recognized the uncertainty by its establishment of an ad hoc 
Stati study force which is attemptinz to rrepere a policy pr esumably ££ for 


_the benefit of the Commissicn and its staff so that at least the Commission's 


~ staff will know and understand the Commission's policy. 


The Bar Association recognizes fully the power of the Commission 
to change its policies so long as So oe procedures and fairness to 
interested parties are chserved. It is clear, however, that no licensee, 
applicent or lewyer paying the closest attention to the information in the 
Commission's rules or application forms would be provided with notice as 
to the current Contenkecsca policies dealing with ascertainment of communi- 
ty needs. It is our opinion that the chan 23ges which have taken place in, the 
Commission's policies have been accomplished in violation of the Adminis- 
trative Procedure Act since no notice has been given to eny person in 
appropriste fashion that the Commission's En Banc report of 1960 ane the 
decisions referred to in the application form nave been modified in 
Significant and substantiol respects by interpretation in ad hoc situations. 
For years applications were granted without such surv cys as are now 
apparently required by administrative fiat. For years the form of the 
survey was left for licensee discretion. 


_Chairman Uyde 
- Page ‘Three : : 
October 22, 1969 APPENDIX B 


. We urge the Commission to adopt an interim sci 
will enforce and apply its 1260 in oe policy standar¢: 


those cinmeneeee ena we-ur ge the Core 
Review Board znd the staif to follow the policies embdo 
Banc report until such time as new policies are adopted Sy 


procedures. 


The Bar Associati 
tion to assist the Commission in ae ine the eae wi 
should be applied so that aopnopiiare notice will be given 20 p> 
steps which are required in the ascertainment of commurity| 
ofier of such assistance has thus ee been rejected by 
the industry and the Bar has no knowledge or notice 2S 10> 1c arivica- 
tion will come. The result has becn chaotic in this mest = nificant arce 
of licensees! and applicants’ responsibility. Applicants ena hicen Secs just 
do not understand what their responsibilities are. Inthe = eantime the 
decisions of the Review Eoard fail completely to give any recognition to 
the fact that changes in policies have occurred and new policies are 
being applied retroactively contrary to due process. 


The situation presented calis for immediate end: SS seni action. 
We certainly hope that the past cooperation between the se mmission anc 


x 


the Bar Association in procedural matters will be follows: in this most 
-complicated and important area of licensee nae ee We know of 
no other situation in which the Commission has refused to confer with the 
Association in a matter of common concern, It is suggested shat the 
staff be directed to confer with the Association's ad hoc commit 
this most important matter. The said committee is cor SS see o: Frank 
Fletcher, Paul Dobin and E, Frank Mullin, Jr. 
this letter, the objective oi which is to promote the sues Sy eal ai 
therefore pursues the principles of the Association, = 


Sincerely yours, 


Morton H. Wilner 


Honorable Robert T. Bartley, Commissioner, FCC 
The Honorable Robert E. ee, Commissioner, FCC 
The Honorable Kenneth A. Cox, Commissioner, FCC 
The Honorable H. Rex Lee, Commissioner, FCC 
The Honorable James J. Wadsworth, Commissioner, FCC } 
The Honorable Nicholas Johnson, Commissioner, - FCC 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,719 


JOHN C. ROACH, 
Appellant, 


Ve 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee. 


No. 24,093 


GORDON COUNTY BROADCASTING COMPANY (WCGA) , 
Appellant, 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


JOHN C. ROACH, 
Intervenor. 


ON APPEAL FROM A DECISION AND 
MEMORANDUM OPINION AND ORDER OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 


a 


‘STATEMENT OF THE ISSUES PRESENTED * 
As_to Gordon County (Case No. 24,093): 

1. Whether the Commission acted reasonably in 
denying the renewal application of a licensee, who, while 
operating on a probationary license for past disregard of 
licensee responsibilities, continued the same pattern of 
willfully ignoring its licensee obligations. 

2. Whether it was reversible error for the Commis- 
sion to find facts previously adduced res judicata, where the 
applicant was an active party to the prior hearing and where 


the facts were not dispositive of the present proceeding. 


As to John C, Roach (Case No. 23,719): 


3. Whether the Commission was correct in concluding 
that the applicant’s own testimony established that he had 
failed to ascertain the programming needs and interests of 
the area he proposed to serve. 

4. Whether the Commission abused its discretion 
in refusing to reopen the record to permit the applicant (a) to 
relitigate misrepresentation findings which were not considered 
to be of decisional significance and (b) to amend his applica- 
tion, after oral argument, so that he could make a completely 


new programming needs and interests showing at a further hearing. 


#/ Appellant, Gordon County’s,participation in a strike applica- 
tion pertinent to this proceeding, (Issue 2, supra) was eee 
in G ou Broadcasting Co. v. F,C,C., Case No. 19,165, 


B.G. Cir., affirming Blue Ridge Mountain Broadcasting Co., 37 


F.C.C. 791 (1964). 


SQ 


STATEMENT OF THE CASE 

In Case No. 24,093 Gordon County Broadcasting Co. 
appeals from a Decision of the Federal Communications Commission, 
released on October 31, 1969 (J.A. 54-161), in which the ae after 
an evidentiary hearing, refused to renew Gordon County's ‘license 
to operate radio station WCGA, in Calhoun, Georgia. Review is 
also sought of a Commission Memorandum Opinion and Order (LAL 162-169) 
denying reconsideration. In Case No. 23,719 John C. Roach 


appeals from the same Commission Decision, which also denied 


his application to operate a new station in Calhoun, Georgia 


on the frequency occupied by Gordon County. Roach did not 
/ 


seek reconsideration. 
| 


Because the applications of both Gordon County | and 


Roach were mutually exclusive they had been consolidated for 


an evidentiary hearing. The Examiner's Initial Decision recom- 
mended denial of both applications and the Commission affirmed. 


Gordon County's renewal application was denied in essence 


because Station WCGA had received a short term renewal 
for repeated failures to file required reports and 


answer official correspondence, and during the probationary 


1/ The Commission Decision is reported at 20 F.C.C. 2a 255 
(October 29, 1969), reconsideration denied 21 F.C.C. 2d 893 
(February 26, 1970). The Examiner's Initial Decision is | 
reported at 20 F.C.C. 2d 260 (July 15, 1968). 

Both parties appeal pursuant to Section 402(b) of the 
Communications Act of 1934, as amended, 47 U.S.C. 402, and 
the appeals were consolidated by Order’ of this Court filed 
May 11, 1970. 
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period the station was guilty of the same offenses. “Such 
repeated and willful disregard of a licensee's responsibility’, 
the Examiner found, "demonstrates Gordon County’s unfitness to 
be a licensee.” The Commission agreed that "[t]his, in itself, 
would be serious enough to warrant a failure to renew.” Moreover, 
Gordon County"s misconduct was “aggravated” by its participation in 
a strike application designed to maintain station WCGA's monopoly 
position in its community (J.,A. 74-75, 157-158,-163, J659. 

Roach*s application for a new station was denied be- 
cause in the view of the Examiner and the Commission he failed 
to demonstrate that he had made reasonable efforts to determine 
the programming needs of his service area and had not proposed 
programs designed to meet such needs. The Commission also found 
that Reaeh’s own testimony undermined his subsequent claim that his 


counsel bad not adequately represented him in this proceeding (J.A. 
71, 156-157). 


GORDON COUNTY (WCGA) 
Probationary Renewal of Station WCGA. On 
September 12, 1962, Gordon County, licensee of Station WCGA, 
Calhoun, Georgia, was granted a short term (1 year) renewal 
because it had: 
(1): operated since 1956 below authorized power in 
violation of Commission rules; 


(2) consistently ignored Commission letters in 


regard to this violation; 


= = 


(3) consistently failed to timely file the 
required annual financial reports (Form 324) ; : 


(4) been inspected and cited for twelve viola-_ 


tions of technical operating requirements; 
(S) failed ever to respond to (a) an advisory 
notice, (b) an Official Notice of Violation and (c) a 
Revocation Warning regarding the above violations; and | 
(6) had again been inspected and cited for eight 
violations, seven of which were repetitions of the eartied 


violations (J.A. 65-66). 


the Commission noted: 


In renewing Gordon County's license for one year 
| 


Your actions have fallen considerably short | 
of that minimal degree of responsibility which | 
the Commission has a right to expect of its 
licensees. Consequently, a serious question 
has been raised as to your qualifications to 
be a licensee of the Commission. In this 
regard, consideration has been given to the 
assurance given by you that these matters will 
not recur in the future. (J.A. 66). 


Towards the close of its one year probationary license 
| 
period, on August 22, 1963, Gordon County filed its new renewal 
application. Action on WCGA's renewal was deferred because 


| 
the record regarding Gordon County's participation in the, 


filing ofa "strike" or blocking application was pending before 
| 
the Commission, and because despite the strong warning received 


with the grant of its short term renewal, Gordon County had 
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failed to timely file its 1962 and 1963 financial reports 
(J.A. 66-67). 

Ri Strike A icati 
In 1960 Reliable Broadcasting Co. had filed an application 
with the Commission for a radio station in Calhoun, Georgia. 
Prior to that time Gordon County, controlled by the Magill 
family, operated the only broadcast facility in Calhoun. Some 
months after Reliable filed for Calhoun, Blue Ridge Mountain 
Broadcasting Co. filed for the same frequency for use in nearby 
Ellijay, Georgia. The Blue Ridge and Reliable applications 
were mutually exclusive and were designated for hearing. 

The three principals of Blue Ridge Co. were the son- 
in-law of WCGA’s owners (the Magills), his father,and the Magills' 
local attorney. An issue was added to the Reliable-Blue Ridge 
hearing to determine whether the Blue Ridge application had 
been filed in good faith or whether it was a “strike” applica- 
tion filed to block or impede Reliable’s application and thereby 
protect Gordon County’s monopoly position in Calhoun. Since 
Gordon County was alleged to be involved in the improper filing 
of Blue Ridge’s application, Gordon County was made a party to 
the hearing and was represented by ae an 
2/7 Blue Ridge Mountain Broadcasting Co., Inc., 37 F.C.C. 791, 
792-793 (Review Board, 1964), review denied by the Commission, 


January 7, 1965 (FCC 65-5), affirmed per curiam sub nom. Gordon 
County Broadcasting Co- v. F.C,C., Case No. 19,165 (D.C. Cir. 
September 14, 1965), 6 Pike & Fischer, R.R. 2d 2044. 

The Review Board’s decision in Blue Ridge is a part of the 
record in this proceeding (Broadcast Bureau Ex. 2). Citations, 
however, will be made to the official report at 37 F.C.C. 

791. 
3/ Blue Ridge, supra, 37 F.C.C. 791-793. 

Reliable’s application was eventually dismissed for failure to 
publish notice required by 47 U.S.C. 311(a)(2) and to adhere to , 
prehearing agreements. 


mr jem 
On October 12, 1964, the Commission's Review Board 
adopted its final decision denying Blue Ridge’s application. 


It found that: | 
- - . the evidence establishes affirmatively |, 
that Gordon County participated in the planning, 
preparation, and filing of the Blue Ridge appli- 
cation; that said application was not filed in, 
good faith; and that it was filed solely or in: 
part for the purpose of preventing or delaying 
the granting of a construction permit to Reliable 
Broadcasting Co., at Calhoun, Ga. . . . (37 F.€.C. 801). 


This decision was based on the Board's consideration of 
engineering and financial factors, as well as the fact that 
the owners of Gordon County were active in the preparation of 


the “strike” application and referred to it as their own; that 


Mr. Magill lacked candor as a witness; and that Mrs. Magill 
did not testify leaving unrebutted the adverse testimony of a 
disinterested witness. 37 F.C.C. 793-802. 
On January 7, 1965, the Commission denied by order 

an application for review of the Board's decision filed by Blue 
Ridge and Gordon County (FCC 65-5). Gordon County, but not 
Blue Ridge, appealed. On September 14, 1965, this Court 
affirmed the Commission per curiam (See n. 2, supra). : 

esen newal_ Proceedings; Continued F. i eS 
To Report. On August 30, 1967, the Commission ordered concen 


County's renewal application designated for a consolidated hearing 


| 
with John C. Roach's application for the same facilities (J.A. 5-8). 


aT = 
Special issues going to Gordon County's fitness as a licensee 


were also designated for hearing. Thus, the Commission noted 


that Station WCGA while operating on a short term renewal had 


again failed to file anmal financial reports (FCC Form 324) 

as required by the Commission's rules, in 1964, 1965, and 1966. 
Persistent efforts made by the Commission to obtain these 
reports had failed: 


Letters were sent by the Commission to WCGA, 
requesting annual financial reports, in Jamary 
1965, on June 25 and July 9, 1965, in January 
1966), and on April 22 and May 26, 1966. The July 
1965 and May 1966 Commission letters were sent by 
"certified mail, return receipt requested.” No 
reply to any of these letters has yet been received. 
It is further noted that WCGA’s last license renew- 
al was for a one-year period only, and that the 
letter to WCGA adopted by the Commission on that 
occasion (September 12, 1962) stated that the facts 
before it had established “a willful failure” by 
WCGA “to comply with the Commission’s Rules and 
to answer Commission correspondence .. .” 

Since that date, the Commission has also found 
that WCGA participated in the filing of an applica- 
tion, by Blue Ridge Mountain Broadcasting Co., Inc., 
for an improper purpose: to obstruct the grant of 
another application which would have established a 
competing station in Calhoun. That decision was 
subsequently affirmed by the United States Court 
of Appeals, D.C. Circuit. (Footnotes omitted.) (J.A. 6). 


Accordingly, three issues of special pertinence to Gordon County 
were designated to determine (3) whether Gordon County was 
financially qualified; (4) the facts surrounding its repeated 
failure to file its anmual financial report, and to respond to 


official Commission correspondence; and: 


sou 
(S) To determine in light of the evidence 

adduced under issues 3 and 4 and, in light of | 

the Commission's findings in the matter of Blue. 

Ridge Mountain Broadcasting Co:, Inc. (37 FCC | 

791, 2 RR 2d 511), whether Gordon County Broad- | 

casting Company possesses the requisite qualifi- 

cations to be a broadcast licensee of this 

Commission. (J. A. 7-8). 

Gordon County did not seek reconsideration of the 
Commission's designation order. However, it filed with the 
Commission's Review Board a "Petition for Clarification of 
Issues or For Enlargement of Issues” urging that it be permitted 
to introduce evidence to attack the Commission's findings in 
Blue Ridge (J.A. Al-14).John Roach and the Broadcast Bureau opposed 
the Gordon County request arguing that it presented no informa- 

| 
tion not available during the original Blue Ridge hearing, that 
| 
the Petition's assertions were unsupported by the affidavifs 
attached and that the Petition was untimely filed without excuse 


or explanation (J.A. A1l5-25). 
On April 23, 1968, the Review Board adopted a 


Memorandum Opinion and Order denying Gordon County's 


request (J.A. A26-32). The Board observed that: 


. . . the Blue Ridge case was thoroughly liti- 
gated with Gordon County as an active partici- 

pant at all stages. The question of Gordon 
County's role in the strike issue question was 

a central one, and it was Gordon County which 

took the appeal to the United States Court of 
Appeals where the Commission's decision was up- 
held. During the latter stages of that proceeding, 
Gordon County's renewal application, at issue here, 
was on file with the Commission. Nevertheless,; at 
no time during the period intervening between the 


EO Ean 


Court's decision and the designation of the 

renewal for hearing did Gordon County make any 
move toward contesting further the adverse 

findings made in Blue Ridge. Examination of 

the affidavits attached to the petition under 
consideration reveals that, for the most part, 

the alleged facts would have been available 

during the Blue Ridge hearing either by the 
exercise of due diligence in humting them out 

or by adequate cross-examination of witnesses 

who testified in that hearing. Clearly, under 
these circumstances the efforts of Gordon County 
to reajudicate the issues in Blue Ridge can be 
denied on the above procedural grounds alone,and 
petitioner makes no serious effort to sustain its 
position on these grounds. Nevertheless, a brief 
analysis of the affidavits in light of the findings 
made in Blue Ridge will make the deficiencies of 
the petition even clearer. (Footnotes omitted.) (JA. A28). 


It went on to demonstrate that on the merits Gordon County's 
request to re-litigate Blue Ridge was not warranted by the 
"new” allegations offered (J.A. A29-32). Although entitled to, 
pursuant to 47 CFR 1.115, Gordon County did not seek Commission 
review of the Review Board’s decision. 

After an evidentiary hearing the Hearing Examiner 
issued his Initial Decision recommending denial of Gordon 
County’s application (J,A. 57-76). He found that R.R. Magill, 
president of Gordon County and general manager and chief 
engineer of WCGA had failed to timely file the licensee's 
financial reports for 8 out of 9 years including the period 
when he was operating under a short term renewal for the same 
repeated violations (J.A. 73-74). The evidence offered by Magill 


to excuse the failures to file, he found, “raises the further 


= 3hLs 


question of his candor as a witness in this proceeding. In 


this connection, the Commission cannot ignore the fact that 


in a prior hearing on the B Ridge M in Broadcasting Co. 


application, Magill was found to have lacked candor as a | 
| 
witness.” (J.A. 74). On the failure to report, the Examiner 


concluded: 
Th eated fai e to fi 324"*s on a 
timely basis is in itself a serious breach 
of a licensee's responsibility. Where, how- , 
ever, such irresponsible conduct persists even | 
after Gordon County was granted a l-year ren ls 
in part for this very same conduct, such irrespon- 
sibility warrants denial of this applicant's 
renewal application. In this connection, ina | 
letter dated September 12, 1962, grant ing Gordon 
County a l-year renewal, the Commission scored 
Gordon County for its "consistent failure to file 
the required annual financial reports (Form No. | 
324) within the time period required by section) 
1.341 of the Commission's rules." Moreover, the 
Commission further reprimanded Gordon County for 
its “consistent pattern of willful failure to 
comply with the Commission's rules and to answer 
Commission correspondence concerning these matters." 


* & * ! 
Thus, during the probationary period of the l-year 
renewal, Gordon County, despite its assurances to 
the Commission, displayed the same irresponsible 
conduct that was the basis for the earlier 1-year 
renewal. In this connection, not only did Gordon 
County persist in failing to timely file its 324" 
it completely ignored and failed to respona to 
numerous Commission letters received and read b 
Magill mequcst re that _the forms be filed. 
ns 
ili t don_C 
i - Conduct of this nature 
cannot be tolerated or condoned by the Commission 
if it is to effectively discharge its statutory 
obligations. (Emphasis added.) (J.A. 74-75). 


ei 


Gordon County filed exceptions to which the Broadcast 


Bureau replied. Oral argument was held before the Commission, 


and on October 31, 1969, the Decision denying Gordon County's 


renewal application was issued (J.A. 154-161). 


As to the failure to file financial reports the 


Commission adopted the Examiner's findings and conclusions 


noting: 


Essentially the only defense offered was to the 
effect that Gordon County believed that it had 
filed the reports in question and that they had 
been lost by the Commission and would eventually 
be found. Such a plea in the face of followup 
letters (which were ignored) is simply incredible. 
The examiner did not, nor can we, accept such an 
excuse... (JA. 157). 


The facts of Blue Ridge, the Commission determined, 


were not open to re-litigation. Reviewing Gordon County's 


entire record the Commission held: 


Gordon County . . - comes before the Commission 
seeking renewal at a time when it is already 
operating on a probationary l-year renewal engen- 
dered, at least in part, by consistent failure to 
file annual financial reports within the time 
period required by the Commission’s rules. Yet 
within the time period encompassed within the 
present record, Gordon County five more times 
failed to file such reports on time and ignored 
correspondence intended to clear up such dereliction. 
This, in itself, would be serious enough to warrant 
a failure to renew. When to this misconduct is 


added the corporate participation in the filing 

of the Blue Ridge strike application, without off- 
setting consideration, the conclusion is inescapable 
that renewal of Gordon County's license is not in 
the public interest.(Emphasis added.) (J.A. 158). 


| 
-13- | 
On February 26, 1970, the Commission denied Gordon 
County's petition for reconsideration (J.A. 162-166). Its opinion 
reiterated the reasons why WCGA's license had not been renewed: 


Because Gordon County was already operating o: 

a probationary short-term renewal engendered in 

part by delinquency in filing financial reports, 
failed five more times to file its ammal financial 
reports timely, ignored correspondence intended to 
clear up such derelictions, and participated in a 
strike application without offsetting considera- 
tions, the Commission concluded that renewal would 
not be in the public interest. We adhere to the 
rationale for our denial of the application. (J.A.163). 


As to Gordon County's participation in the Blue Ridge strike 
application the Commission stated that "No conclusion of disqual- 
ification was drawn from the Blue Ridge decision and there is 

no claim that any facts were excluded from the eurrent hear ing 


bearing on the late filing and correspondence derelictions.” 
| 
| 


Blue Ridge espisode “is certainly a dereliction to be 


(ZA. 165). The Commission concluded, however, that the 


considered in aggravation of other misconduct.” (J.A. 163 n. 3). 
The appeal in Case No. 24,093 followed denial 


of reconsideration. 


JOHN C, ROACH 
As noted above, on August 30, 1967 the application 


of John C. Roach, proposing to operate on Gordon County's 


frequency was consolidated for hearing (J.A. 5-8): The enly issue 


ih 
now pertinent to Roach's application regarded his efforts "to 
ascertain the programming needs and interests of the area 
to be served and the manner in which [he] propose[d] to meet 
such needs and interests.” (J.A. 7). 

In his Initial Decision the Examiner denied Roach's 
application (J.A. 76). The Examiner found that Roach testified 
that he had “contacted cognizant individuals in Calhoun in 
commection with the plan to establish a new station in nae 
and named 19 persons as having been so contacted (J.A. 60). 
The Examiner observed, however, that, ”. . . Roach was advised 
during the hearing that counsel for Gordon County had evidence 
in the form of affidavits that Roach’s contacts had not been 
made. Despite such information, Roach made no attempt to 
participate in the deposition proceeding which Roach knew 
would relate to testimony regarding his contacts with the 
commmnity leaders.” (J.A. 71). The deponents testified that 
“they had not been contacted by Roach regarding the programming 
needs and interests of Calhoun.” (J.A. 60). 

Regarding his failure to participate in the deposi- 


tion session Roach testified as follows: 


4/ Named were the County Commissioner, Tax Commissioner, Clerk 
of the Court, Ordinary, Sheriff, Superintendent of Schools, 
County Attorney, Mayor, City Clerk, four aldermen, City Super- 
intendent, Police Chief, Fire Chief, City Attorney, Representa- 
tive of the General Assembly and the President of the Chamber of 
Commerce (J.-A. 61). Testimony as to these alleged contacts by 
Roach is set out xn Volume 2, J.A. (Tr. 113-127, 133-141 and 
328-329 and Roach Ex. 1, J.A. 12-13). 


(Mr. Smith] Q As the depositions show, 
neither you nor counsel on your behalf 
appeared at the deposition session. 

I should like to ask why you did not 
feel it necessary to attend or to have counsel 
attend the session. 


A Well, I felt sure at the time 
that I had contacted these people and made a 
fruitful effort to gain programming needs in 
the community. I just didn't feel that it was 
worth the expense for you to come down, and I 
base this on the fact that when Tom David was 
here and testified that he did not recollect me 
talking with him concerning programming but I 
know in my mind on two occasions that we went 
into lengthy details in his office about things 
that Gordon County, to progress, would need 
pertaining to radio needs. 

Z am just as certain as I am sitting here 
that I talked with this gentleman and we dis- 
cussed programming, what we could do, and then 
he sits up here and says that he does not 
remember. 

I hae [sic] made a very fruitful study of 
this as far as programming is concerned and . 
asked numerous people who are not on this list. 
(Tr. 338-339). of 


* * * 


(Mr. Burke] Q Mr. Roach, on January 31, 16 8 [sic] 
Mr. Stirmer asked me the question at page 120 of the 
transcript, "Mr. Burke, do you have evidence that) 
these contacts were not made or this witness has not 
spoken to these people?" 


=a = 
To which I replied, "Yes; I do.” 


‘On page 131, I made the statement, "I have 
an affidavit from almost every man here and I 
will make these affidavits available if the 
parties wish to see them and that is why I ask 
this question which was excluded as to whether 
he would dispute some of these affidavits.” 

iNow, having been apprised that Gordon County 
had these affidavits which challenged your testi- 
mony as to having made these contacts, you made 
no effort to refresh these witnesses’ recollections 
before they testified at the deposition hearing? 


A No. Why should I? I contacted 
these people and most of these people I am sure 
over'a period of time I know. I would not 
refresh their memory. 


Q You knew that we were going to 
take their depositions? 


A I had been told; yes. 


Q You had been apprised that we 
had their affidavits? 


A Well, I took your word for it. 
I didn*t see the affidavits. 


Q And you didn’t consider it 
necessary to attend the deposition session in 
an effort to refresh the recollections of the 
witnesses? 


A No, sir. No, because I knew I did 
this. (Tr. 350-351). 


As to the needs and interests issue the Examiner concluded: 


Roach took no notes of his alleged contacts 
and was unable to relate the time, place or the 
specifics of any conversation. Without such 
information, it would indeed be difficult to 
utilize and translate program contacts into a 
program schedule designed to meet the needs and 
interests of the community. In this regard, 
Roach was unable to relate in any meani 11 


la 


way his alleged program contacts to his pro- 
gram schedule. Aside from a morning devotional | 
program suggested by a minister whose name 
Roach could not recall, and a discussion pro- 
gram suggested by some teenagers, Roach was 
unable to relate any proposed program to his 
contacts. (Emphasis added.) 

Commission policy requires that an applicant | 
ascertain the needs and interests of the com- | 
munity to be served, and that he Propose programs 
to meet such needs. Suburban Broadcasters, 20 
R.R. 951. Ina recent case the Commission, in 
Minshall Broadcasti Co. Ince EZ CkCh a 
796, stated that an applicant mst provide full | 
information on the steps taken to become informed 
on the real needs and interests of the area to be 
served, on the suggestions received as to how the 
proposed station could help meet the area's needs, 
on the applicants’ evaluation of those suggestions 
and on the programing that the applicant proposes 
to meet those needs as they have been evaluated. 
Failure to do so has in the past been justification 
for denial of an application. See Suburban Broad- 


casters, supra; Higson-Frank Radio Enterprises, 2 
R.R. 2d 755. (J.A. 71). 


| 
| 
The Examiner summed up by concluding that, ". . . Roach has failed 


to ascertain the needs and interests of the area to be served, and 


has misrepresented facts regarding his program contacts." 
(J.A. 76). : 
Roach did not file ES to the Initial Decision; 
however, through"new"counsel he filed a "Petition to Reopen 
the Record and Enlarge the Issues” (J.A. 77-85). This Petition 


requested an opportunity, with the aid of new counsel, to relitigate 


5/ Roach's application was filed with a covering letter signed by 
Lawrence J. Bernard, Jr. of the firm, Pierson, Ball & Dowd (J.A. 1, 2). 
At the evidentiary hearing Quayle B. Smith entered appearance for 
Roach (Tr. 1); Smith filed Roach's 3l-page “Proposed Findings and 
Conclusions of Law" on June 7, 1968 and “Jolin €. Roach's Reply to 
Proposed Findings and Conclusions" on June 24, 1968 (J.A.- 25-55). 
On August 14, 1968, Lawrence J. Bernard, Jr. of the above firm 
filed a "Motion for Extension of Time in Which to File Exceptions 
to Initial Decision" and has since represented Roach. At the time 
of the filing of Reach's application both attorneys’ names jappeared- 
on the letterhead of the Pierson, Ball and Dowd firm (J.A. 1). 
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whether Roach “misrepresented material facts in sworn 

statements to the Commission” (J.A. 77). The Broadcast 

Bureau opposed @.A. 87-91) noting that “there is absolutely no 

statement as to what facts it intends to adduce on the reopened 

record” (J.A. 88). Roach replied that if he ". . . had been repre- 

sented at the deposition proceedings, a different result might 

have been obtained” (J.A. 100, emphasis added). Further pleadings 

were filed by Gordon County and Roach (J.A. 112-120, 121-129). 
Oral argument on Roach's “Petition” was heard 

simaltanteously with argument on Gordon County's exceptions 

to the initial decision. Subsequently, a decision was issued 

denying the Roach application as well as that of Gordon ed 

The Commission rejected Roach's argument that he had not been 

adequately represented during earlier stages of the proceeding, 

pointing out that the matter complained of, counsel's absence 

at deposition proceedings, had resulted from a decision by 

Roach that the expense of having counsel attend was not 

justified G@A.156). The Commission also found no need 

for taking further evidence on Roach’s misrepresentation 

because the initial decision insofar as it denied 


Roach’s application for failing “to ascertain the needs 


——— ee 
6/ Subsequent to oral argument Roach petitioned unsuccess- 
fully to amend his application attempting to offer an 

entirely new showing as to ascertainment of needs and interests 


(J.A. 130-153; Bureau Opposition, J.A. 93-95). 
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and interests of the area to be served” as required by the 
"is entirely proper and sustainable without 
such finding of misrepresentation. We shall, therefore, 
delete it from the Examiner's decision, eliminating the | 
need for further action on this request for relief” (-A. 157). 
Although Roach now argues that other applicants whose | 


applications were pending at the same time were permitted 


to amend their Suburban showing, he never asked the Commission 


to reconsider its decision in the light of the other actions. 


Case No. 23,719 is Roach's appeal from the Conmis- 


sion's original Decision released October 31, 1970. 


7/ Suburban Broadcasters, 30 F.C.C. 1021 (1961) aff'd sub nom. 
Henry v. F.C.C., 112 U.S. App. D.C. 257, 302 F.2d 191 (1961). 
See also M Minshall Broadcasting Co., 11 F.C.C. 2d 796 (1968), 


and the Commission's Programming Policy Statement, released 
July 21, 1960, 25 Fed. Reg. 7291, 20 Pike & Fischer, R. R. 1901. 
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SUMMARY _OF ARGUMENT 
I 

Gordon County Broadcasting Company, Licensee 
of radio Station WCGA, received a probationary renewal 
as a result of numerous offenses including failure 
to file required reports. This pattern of laxity and irre- 
sponsibility continued during its probationary period. The 
Commission, therefore, agreed with the Examiner that WCGA's 
repeated and willful disregard of licensee responsibility 
demonstrated Gordon County’s unfitness to be a licensee. 
Since “[t]his in itself, would be serious enough to warrant 
failure to renew” the Commission did not disqualify WCGA 
because, in another proceeding, it had found that WCGA's principals 
participated in the filing of a strike application which was 
designed to protect its monopoly position. 

On appeal Gordon County only challenges the Commis- 
sion’s refusal to permit it to relitigate the strike application 
question. Since the Commission did not disqualify WCGA because 
of the strike findings this Court does not have to reach the 


argument to affirm the Commission's decision. Robinson v. 


F,C,C.. 118 U.S. App. D.C. 144, 146, 334 F.2d 534, 536, cert. 


denied, 379 U.S. 843 (1964). 
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There is no merit, in any event, to Gordon County's 
argument that the Commission should not have relied on the |res 
judicata doctrine. Gordon County was an active participant 
in the prior proceeding. It participatedin all stages of the 
proceeding including an appeal to this Court which resulted 
in the affirmance of the Commission's decision that Gordon 
County's principals had participated in the filing of a strike 


application. The Commission Review Board, after carefully 
considering Gordon County's showing for reopening the strike 
issue, found no reason for relitigating that question in this 
proceeding. Gordon County simply "failed to show ‘ compelling’ 
circumstances to warrant a reopening of the record [on the. 
strike issue] or to overbear the need for administrative | 
finality" and under the circumstances of this case it has not 
demonstrated “patent abuse” of administrative discretion by 


| 
the Commission. WEB Inc. v. F.C.C., U.S. App. -D.C. | 


— 
420 F.2d 158, at 165-166 (1969). 
II 
Denial of John Roach's application for a new station 
by the Commission was based on the Examiner's finding that he 
had "failed to ascertain the needs and interests of the area to 
be served" and that "[f]ailure to do so has in the past been 


justification for denial of an application." Suburban Broad- 


casters, 30 F.C.C. 1021 (1961) aff'd sub nom. Henry v. F.C.C., 


112 U.S. App. D.C. 257, 302 F.2d 191 (1961); and Higson-Frank 
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36 FLC.C. 1391 (296%). Roach did not file any exceptions to 


these findings; instead he asked the Commission to reopen the 


record so that he could relitigate the findings that he had 
misrepresented his contacts with community leaders. This 
request was based upon the contention that he had been 
improperly irepresented because counsel had failed to attend 
a deposition session. In seeking to reopen the record he 
asserted that his showing on the Suburban issue "was sufficient 
to support a grant of his application” if the misrepresentation 
nding could be eliminated. 

The Commission found that the Examiner's decision 
was proper and sustainable without the misrepresentation 
finding which was deleted as being of no decisional signifi- 
cance. Moreover, it found that Roach’s own testimony 
establishes that it was Roach who asked his counsel not to 
attend the deposition session. Roach'*s own testimony also 
establishes that he had been advised regarding the need for 
commmity contacts by both his hearing counsel and by counsel 
who now represents him on appeal prior to the hearing in this 


proceeding. 
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After oral argument Roach also sought to make 2 new 
programming needs and interests showing. He now argues that 
similarly situated applicants have been permitted to amend 
their showing because of new standards for ascertaining pro- 
gramming needs, However, the cases on which he relies when 
that only those applicants who had shown compliance with the 


preexisting Suburban standards were permitted to make a new 


showing. Here, the Commission agreed with the Examiner’s 


findings that Roach had not shown compliance with Suburban 


Broadcasters, supra, decided in 1961, and Higson-Frank, supra, 


decided in 1964, which in the past had justified denial of 


applications, No patent abuse of discretion has been shown 


in the Commission's failure to reopen the record, because 
Roach's own testimony establishes that he had not complied with 


preexisting standards. WEBR, Inc. v. F.C,C,, U.S. App. D.C. 


420 F.2d 158, 165-166 (1969). 


—_— 
i 
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ARGUMENT 
THE COMMISSION'S DETERMINATION THAT GORDON 
COUNTY FAILED TO DEMONSTRATE THAT IT WAS 


QUALIFIED TO REMAIN A LICENSEE HAS MORE THAN 
SUBSTANTIAL SUPPORT _IN THE RECORD. 


A. Gordon County's Conduct During Its Probationary 
Period Clearly Disqualified It From Continuing 
As A Licensee. 

At the end of Gordon County’s probationary license 
period its record appeared unimproved. Its renewal application 
was designated for hearing and the Examiner found that Gordon 
County's “irresponsible conduct persists even after Gordon County 


was granted a one-year renewal, in part for this same conduct, 


such irresponsibility oe denial of this applicant*s renewal 
8 


application” (J.A. 74). This conclusion by the Examiner that 
Gordon County*s "repeated and willful disregard of a licensee's 
responsibility demonstrates Gordon County’s unfitness to be a 
licensee” (J.-A. 75), was not based on Gordon County's participa- 
tion in the Blue Ridge strike application, which the Examiner 
treated separately (see, J.A. 75-76). The Commission adopted the 
Examiner’s findings and conclusions that Gordon County’*s persistent 
failure to file required reports and its refusal to reply to 

"B/ Moreover, the Examiner questioned the candor of Gordon 
County*s principal on the witness stand when he tried to 


suggest that the reports had been filed and misplaced by the 
Commission (J.A. 74). 
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Commission correspondence regarding violations during its pro- 


bationary period disqualified it as a licensee (J,A. 157-158 
and see, J.A. 163, 165). | 
In its brief before this Court, Gordon County makes 
passing reference (pp. 8-9) to the Commission's basic reason 
for denying renewal and wholly fails to assert any error in 
the Commission's disposition of the matter. Gordon County, 
merely characterizes the applicant's conduct, which the Examiner 
concluded was "repeated and willful disregard of a licensee's 
responsibility . . . [demonstrating] Gordon County's unfitness 
to be a licensee" (JA. 75) as being "color" or "filler" and 
"a fairly minor matter" (Br. pp. 8-9). Obviously an appellant 


cannot obtain reversal of the Commission's determination to 


deny renewal by pretending that the bases for denial were lsome= 
thing other than those articulated by the Examiner and the 
Commission, : 
| Conclusive to the disposition of this appeal is the 

fact that Gordon County does not present any argument urging 
error in the Commission's findings and conclusions as to Gordon 
County’s disqualifying conduct during its probationary License 
period. Robinson v. F,C,C., 118 U.S. App. D.C. 144, 146, 334 
F.2d 534, 536, cert. denied,379 U.S. 843 (1964). Gordon | 
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County’s sole argument (Br. 18-33) is addressed to whether the 
facts found in Blue Ri are res judicata as to Gordon County's 
participation in the strike application. However, the Commission 
did not deny WCGA's renewal application because of the Blue Ridge 
strike application. It was the conduct of Gordon County in the 
operation of its own station, WCGA, and its refusal to respond 
to the Commission regarding its derelictions which clearly 


aictated denial of renewal. “This, in itself, would be serious 


enough to warrant failure to renew”, the Commission held (J.A. 158). 


WCGA received a short term renewal because it (1) operated 
at unauthorized power; (2) ignored Commission warnings in this 
regard; (3) consistently failed to file anmal financial reports 
even when repeatedly requested to do so; (4) repeatedly violated 
Commission operating requirements; (5) and refused to respond to 
official notices and a revocation warning regarding these viola- 
tions (J.A. 65-66). Gordon County’s present argument overlooks the 
crucial fact that WCGA was given a one-year probationary renewal 
at which time Gordon County assured the Commission that such 
conduct “will not recur in the future” (J.A. 66). As this Court 
observed in United Church of Christ v. F.C.C., ___U.S. App. D.C. 
—> 425 F.2d 543 (1969), regarding a similarly situated 
licensee, the renewal application "followed the Commis- 


sion's . . . action which granted the licensee a 
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‘probationary’ one year license . ... This unusual Commission 
action underscored that in the proceedings involving the applica- 
tion for a three-year renewal . . . the Commission had not} been 
able to conclude that the licensee met the burden of showing 


that a renewal of its license for three years was in the 


public interest.” Ibid., 425 F.2d at 544, "This was a less 
favorable posture for the licensee than would have been the 

case absent the "probationary license* grant." Ibid., 425 F.2d 
at 545, In granting Gordon County the one-year renewal, the 
Commission had found Gordon County'*s "consistent pattern of 
willful failure to comply with the Commission's Rules [detailed 
supra, pp- 4-5] and to answer Commission correspondence . -" dis- 
played an attitude "of laxity if not almost complete disregard 


of the Commission's Rules" (J.A. 66). 


Following an evidentiary hearing, that pattern of 


laxity was found to have continued during the probationary 


period and to warrant refusal to renew the station's License . 
Gordon County’s general complaint that it was treated harshly 
(e-g-, Br. pp. 1, 7, 15, 27 and 31) is without merit, since 
the Commission acted with manifest leniency in not dismissing 
without a hearing Gordon County's renewal application. | 


Section 1.568 of the Commission's rules, 47 CFR 1.568, provides 


it Rin 
for dismissal of applications for failure to prosecute or for 
"failmre to respond to official correspondence.” Thus, in 
Washington Broadcasting Co,, 20 F.C.C. 2d 293 (1969), the 
Commission dismissed without hearing the renewal application 
for KREN, Renton, Washington, for failure to respond to 
Commission inquiries and to a notice of violation. Reconsid- 
eration was denied (20 F.C>C. 1092) and the station ordered 
off the ue 

When a broadcast licensee has been warned that past 
failures to file required reports is action falling “consid- 
erably short of that minimal degree of responsibility which 
the Commission has a right to expect of its licensees” (J.A. 66), 
and when that Licensee contimues during its probationary period 
to refuse to file such reports, the Commission is surely 
justified in denying renewal of license. For as this Court 
has previously noted: "It does not seem too mich to ask 
that federal Licensees be scrupulous in providing complete and 
meaningful information provided for in forms and regulations.” 
Lorain Journal €o.v. F,C,C., 122 U.S. App. D.C. 127, 133, 351 
F.2d 824, 830 (1965), cert. denied sub nom. WWIZ v. F,C,C,, 
383 U.S, 967, rehearing denied 384 U.S. 947 (1966). 


9/ Accord, Unlimited Service Organization (KRCK), 20 F.C.C. 2d 
289 (1969) (for failure to file anmal financial report and 
financial information with application), recon. denied, 20 
F.C.C. 2d 1091 (1970). 
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B. Ihe Commission Was Correct In Holding 
That The Facts Found In Blue Ridge Are 
Res Jugicata As To Gordon County. 
10/ 
In Blue Ridge Mountain Broadcasting Co., Inc., to 
which Gordon County and its principals were a party, it was 
found that Gordon County, through those principals, participated in 
a blocking or strike application to maintain the station's 
monopoly position in its community. In the present proceeding 
the Examiner was directed to consider the Blue Ridge findings 
in passing on Gordon County’s qualifications to receive a | 
renewal of license (J.A. 8). The Examiner concluded 


that: 


The propensity of Gordon County to repeatedly 
engage in. . . [continued] misconduct, not- 
withstanding the admonition carried by the 

Commission's one-year renewal, together with 
the serious matter of filing a strike appli- 
cation demonstrates convincingly that Gordon 
County is unfit to be a licensee of this 
Commission, (J.A. 76). 


| 
The Commission in affirming the Examiner deleted his disqualifi- 
cation of Gordon County based on the Blue Ridge strike (J.A. 164- 


165). "No conclusion of disqualification was drawn, from the 
Blue Ridge decision . . ." and that dereliction was considered 


only “in aggravation of other misconduct” (J.A. 165 and 164 iis =p) - 
| 
| 


19/ 37 F.C.C. 791, review denied FCC 65-5 (1965), affirmed per 
curiam, Gordon County Broadcasting Co. v. F,C,C,, Case No.; 
19,165 (D.C. Cir., September 14, 1965), 6 Pike & Fischer, | 

R.R. 2d 2044. 
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which "in itself, would be sufficient to warrant failure to 
renew” (J.A. 158). Thus, this Court need not pass on the res 
judicata argument (Br. 18-33) in order to affirm the Commission, 
since that argument is addressed to the Blue Ridge issue, 
which was not decisionally significant. Robinson, Supra, 118 U.S. 
App. D.e. at i8é, 334 F.2d at 536. However, should this Court wish 
to review the res judicata issue, the foldowing is offered. 

As both the Review Board and the Commission observed, 
Gordon County fully participated as a party with counsel 
in the Blne Ridge proceeding before the Commission. The 
only grounds offered by Gordon County for reopening the record 
in Blue Ridge are either unsupported by evidentiary offer or 
are matters which Gordon County could have put forward at the 
time of the original Blue Ridge seecestene The Examiner, 
the Review Board, and the Commission in Blue Ridge were acting 
in judicial capacities, trying to establish past facts and 
making findings which were ultimately affirmed by this Court. 
Gordon County was clearly aware of the possible consequences 


to itself of adverse findings in the Blue Ridge proceeding. 


11/ See Review Board Memorandum Opinion and Order of April 23, 
1968 (J.A. A28-31).. 
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Gordon County told this Court in its brief on appeal Ercan the 
Blue Ridge decision that the Blue Ridge findings, ™ .. . will 
be expected to lead to other proceedings against appellant, 
and could be sufficient cause in and of themselves for the 
Commission to refuse to grant the application of appellant 
for renewal of its license of Station WCGA, which is presently 
before it." Appellant's brief p. 44 in Case No. 19,165 ,n.2, supra. 
In sum, few cases offer a more appropriate situation for the 
application of res judicata to findings of fact than this one, 

We eerie completely with Gordon County’s contention 
(Br. 19-20), and the observation of Professor Davis, 2 Davis, 
Administrative Law, §18.02 (1958), that the Commission has 
discretion "to use the doctrine of res judicata when the 
reasons for it are present in full force, to modify it when 
modification is needed, and to reject it when the reasons 


against it outweigh those in its favor” (Footnote omitted). 


1e/ All of the court and Commission cases cited by Gordon 
unty at Br. pp. 20-23 and 27-30 do no more than affirm the 
general principle of agency flexibility. And its reliance on 
Howard W, Davis, 36 F;C.C, 507 (1964), is misplaced. ™[TJhere 
was no misrepresentation issue in the . . . [earlier] proceeding 
nor was a determination made in that decision of Davis’ | 
character qualifications." 36 F.CsC: at 507. The lack iof 
notice in the form of an issue in the earlier hearing, and 

the new subject matter involved in the subsequent hearing 
precluded fair reliance on res judicata in that case. | 
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Gordon County offers no basis to conclude that the Commission's 
reliance on res judicata was inappropriate in this instance or 
that it led to an inequitable or erroneous result. Its arguments 
for relitigating the Blue Ridge findings were submitted in its 
“Petition For Clarification of Issues or For Enlargement of 
Issues," which the Review Board denied. The Board's decision 


is set out at J-A. A26-31, and, we submit, compietely meets: 


all of Gordon County*s contentions. Gordon County submitted 

no substantial allegations to the Board which it could not 

have reasonably presented at the Blue Ridge hearing. We 

believe that this Court's discussion of the petition to reopen 
the record in WEBR, Inc. v. ECC US AppaEDACe oe 

420 F.2d 158, at 165-166 (1969), is controlling here, Thus, 
Gordon County has also “failed to show *compelling’ circumstances 
to warrant a reopening of the [Blue Ridge] record or to overbear 
the need for administrative finality.” Nor has it shown that the 
Commission*s conelusion was a "patent abuse” of administrative 


discretion. Ibid..420 F.2d at 166. 


In sum, the Commission’s conclusion that Gordon 
County’s conduct as a licensee, particularly its continued 
derelictions during its probationary period, disqualified it 
as a Licensee and was further aggravated by its participation 
in a strike application was wholly reasonable and fully 


supported by the record. 
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II. THE COMMISSION'S DETERMINATION THAT ROACH 
FAILED TO ASCERTAIN.AND RELATE IO HIS PRO- | 
POSED PROGRAMMING, THE NEEDS AND INTERESTS 
OF THE AREA TO BE SERVED IS BASED ON HIS 
OWN TESTIMONY AND IS CLEARLY CORRECT. 


A. Roach, like Gordon County, refuses to face up to 
the real rationale of the Commission's Decision denying his 
application. The Hearing Examiner ultimately concluded that 
Roach was unqualified to be a licensee on two separate grounds: 
"Roach has failed to ascertain the needs and interests of 
the area to be served, and has misrepresented facts regarding 
his program contacts". (J.A. 76). The Commission, however, 


found Roach disqualified solely on the basis of his failure 


to meet the needs and interests Guburban) issue, deleting 


the misrepresentation finding (J.A. 156-157). The Commission's 


determination is clearly correct. It is based on the following 
findings of the Examiner with regard to Roach's failure to 


ascertain community needs and has ample record support: 


Roach took no notes of his alleged contacts | 
and was unable to relate the time, place or the| 
specifics of any conversation. Without such 
information, it would indeed be difficult to 
utilize and translate program contacts into a 
program schedule designed to meet the needs and' 
interests of the community. In this regard, 
Roach was unable to relate in any meaningful | 
way his alleged program contacts to his program) 
schedule. Aside from a morning devotional pro-| 
gram suggested by a minister whose name Roach 
could not recall, and a discussion program 
suggested by some teenagers, Roach was unable 


to relate any proposed program to his contacts. | 
(J.A. 71). 
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None of these |findings are dependent upon resolution of the 
misrepresentation question. They were based on Roach's own 
testimony which clearly demonstrated that he had failed to 
make a reasonable effort to ascertain programming needs and 
eee 
The Examiner found that although Roach had not 


resided in Calhoun or Gordon County for the past five or 


six years, he "has gained a knowledge of the area to be 


served” through his prior residence there (J.A. 60). However, 


Roach was wholly unable to relate any of his program proposals 


SSE 
13/7 As to Roach’s own testimony regarding contacts and conversa- 
tions with Everett DeFoor, County Commissioner, see Tr. 113-114 

and Tr. 336; W. G. Robertson, Tax Commissioner,see Ir. 114; Arden 
J. King, Alderman, see Tr. 115 (". - - but at one time I talked 

to this man and got some sort of view or answer from him, but I 
have forgotten it has been so long.”), Tr. 124 and Tr. 338 ("I 
can’t remember whether or not; I just can’t remember."); Floyd 
Whittemore, Clerk of the Court, see Tr. 115-116 ("As far as pro- 
gramming, I don't remember what was mentioned. You get a little 
boozed-up around Christmastime . . . and I don’t remember what 
really transpired, to tell you the truth.”), Tr. 334 and Tr. 339- 
342; Max Brannon, Ordinary, see Tr. W7-WI9) (CL . . E told himi if 

I got the radio station, if I could be of any assistance whatso- 
ever, to let me know. Q And hung up? A Right.”), Tr- 337, Tr. 
348; Hughdon' Davis, Sheriff, see Tr. 119 ("Q And your conversations 
there were limited to how things are going and what can I do for 
you? A Yes, yes.”), Tr. 337; Frank M. Dickinson, Mayor, see Tr. 
121-124; W. R. Norton, Alderman, see Tr. 335 ("Q Do you recall 
having talked with him? A No; I do not.”); J. C. Maddox, County 
Attorney, see Tr. 336, Tr. 362-363, Tr. 374-376; Luther Roberts, 
Police Chief, see Tr. 336, Tr. 349-350, Tr. 357-361; Hoyt Edwards, 
City Clerk, see Tr. 336, Tr. 345-347, Tr. 363-367; James S. Owens, 
City Superindendent, see Tr. 336-337 ("I know E would have contacted 
him but I can’t visualize when and where I did.”), Tr. 372-374; 
John T. Woods, Alderman, see Tr. 337 ("Well, I am not sure about 
Mr. Woods.”); Al W. Head, President, Chamber of Commerce, see 

Tr. 338, 353-357, Tr. 376-382, Tr. 389-390; Volume 2, J.A. 
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to his community knowledge or contacts, except for a generally 
expressed desire for more local news and a devotional program 
which Roach said was suggested by an unidentified minister (J.A. 71). 
A general long-term residence in a community without morelidces 
not satisfy the Suburban requirement, which he acknowledges 
(Br. 9-10), demands “a familiarity with its particular needs 


and an effort to meet them.” Community Telecasting Corp., 32 


F.C.C. 923, 925 (1962), affirmed Community Telecasting Corp. 


v. F.C.C., 115 U.S. App. D.C. 181, 317 F.2d 592 (1963). Roach 


clearly failed to demonstrate this familiarity and effort. 

B. Roach did not file any exceptions to the Examiner's 
findings on the Suburban issue. Instead he filed a petition 
to reopen the record to relitigate the misrepresentation finding, 
relying on his own and his counsel's failure to attend a deposi- 
tion session. Through his "new" counsel Roach asserted that 
"his showing under issue number 2 [Suburban] was sufficient to 
support a grant of his application,” if the Sea ee 
finding could be eliminated (Br. p. 3). Roach now arenes that 
he should have been permitted to demonstrate with the aid of 
new counsel that the deposition testimony taken in Carona’ 
Georgia was not competent evidence (Br. pp. 1-7). In support 
of his contention Roach relies on the affidavit which his 
hearing counsel submitted in an unrelated proceeding, stating 


that he had been incapacitated and therefore did not file 
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exceptions (Br. pp. 26-27). Since Roach's petition to reopen 


the record was wholly addressed to the misrepresentation 
findings, and since the Commission did not find that question 
to be of decisional significance, it quite properly denied 
the Petition insofar as it requested relitigation of the 
misrepresentation question. WEBR, Inc. v. F.C.C., supra. 
Moreover, the Commission observed in its Decision, that 

there is no merit to the claim that Roach did not have effective 
assistance of counsel because of counsel's failure to attend a 
Geposition session in this case. Roach's own testimony which 
has been quoted in the counterstatement, pp. 15-16, supra, 
reveals that it was Roach who decided counsel should not attend 
the deposition session. Roach submitted an affidavit in sup- 
port of his petition to reopen the record but did not claim 
that he had received ineffective assistance of counsel. Nor 
is there any indication that Roach did not have full and 
effective representation of counsel in preparing and presenting 
his case. On the contrary, Roach testified (Tr. 113-117) that 
he had been advised regarding the need for community contacts by 
both his hearing counsel, Smith, and by Lawrence Bernard, who 
had represented him when he filed his application, (p. 17, n. 5, 
supra) and now represents him before this Court. 

C. After release of the Initial Decision and after 


oral argument before the Commission, Roach also filed a petition 
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for leave to amend his application so that he could make “s 
entirely new showing on the Suburban issue. The Dentaionineae 
contigent upon the Commission reopening the record for further 


hearing (J.A. 132). Roach observed im support of his petition 
| 

that: 

In view of the amount of time which has | 

elapsed since the application was originally | 

filed and the new requirement to survey real 

community needs, the applicant decided to 

conduct a full new survey of the proposed | 

service area and to re-evaluate its program- | 

ming proposal. (J.A. 131). 


At that point in time the Examiner had already found that 
Roach had failed to ascertain commmity needs and interests 
and relate them to his proposed programming. This finding 
was not based on any failure to conduct a formal "survey." 
Thus, Roach was simply seeking to retry the Suburban issue, 
but he offered no argument that the Examiner's finding on 
that issue was erroneous. The Commission quite properly aie 
missed his petition to amend as moot, after affirming the 
Examiner's finding that Roach failed to meet the burden of 
his Suburban issue. 47 CFR 1.522; WEBR, Inc. v. F.C.C 


U.S. App. D.C. >» 420 F.2d 158, at 165-166 (1969). 


23 


The Suburban needs and interests issue as to Roach 


was raised in the August 30, 1967 designation order (J.A. 5-8). 


As far back as 1961 the Commission had made clear that, “an 


~~ 39 — 


applicant has the responsibility of ascertaining his community's 


needs and of programming to meet those needs.” Suburban Broad- 
sters, 31 F.C.C. at 1022. As in the Suburban case the 
applicant hene, even accepting his Exhibit and testimony as 
to who he contacted (supra, n. 13 and J.A. 12-13), clearly made 
“no showing as to . . . [his community's] programming needs. 
- - -7 Ibid. at 1023. Roach now makes much of the fact that 
the application form did not require a needs and interests 
showing (Br. 10-11), however, this Court had noted a half- 
decade prior to the filing of Roach's application that the 
Suburban showing requirement was not a new one even in 1962. 
Henrv v. F.C.C., supra, 112 U.S. App. D.C. at 260 n. 5, 302 
F.2d at 194 n. 5. See also Louisiana Television Broadcasting 
Co. v- F.C.C., 121 U.S. App. D.C. 24, 26 n. 5, 347 F.2d 808, 810 n.5 
(1965) where this Court, two years before the present hearing 
began, referred to the “well-established Commission policy” 
that applicants submit "detailed data on efforts to determine 


and fulfill - - . programming needs.” Moreover, the Commission's 


Programming Policy Statement, which was released on July 21, 1960, 25 
Fed. Reg. 7291, 20 Pike & Fischer, R.R. 1901, and which Roach 


cites in support of his argument (Br. 16-17), clearly stated 
that “the Commission does expect its broadcast licensees to 
take the necessary steps to inform themselves of the real 
needs and interests of the area they serve and to provide 


programming which in fact constitutes an effort, in good 


= 308 — 
faith, to provide for those needs and interests.” All these 
actions were released prior to the filing of Roach's applica- 


tion on March 25, 1965, and its designation for hearing on 
1y/ 
August 30, 1967 (J.A. 5-8). 


Roach now asserts that the Commission acted arbitrarily 


in denying it an opportunity to submit a new showing under the 


Suburban issue (Br. pp. 8-22). It places principal reliance on 


Sioux Empire, 16 F.C.C. 2d 995 (1969) where the applicant was 


| 
permitted to make a new programming showing. That reliance is 


misplaced, because both the Examiner and the Review Board had 
13/ 
found in Sioux Empire that it had met the Suburban test. Here, 


however, both the Examiner and the Commission found that ‘Roach 
had not satisfied the Suburban test. Thus, in recommending 
denial of Roach's application, the Examiner relied on Suborban 
and Higson-Frank, supra, which were both decided prior to the 


filing of Roach's application (J.A. 71). | 


14/7 See also Don L, Wuher, 36 F.C.C. 638 (1964); Garo W, Rav, 
36 F.C.C. 1038 (1964); Higson-Frank Radio Enterprises, 36 F.C.C. 
1391 (1964). 

15/ See also Mace Broadcasting Co., 21 F.C.C. 2d 605, 606 (1970), 
where the Commission held that an applicant would be allowd to 

submit a new showing on the community needs issue only if he could 
First show that his original showing had complied with the Suburban 
standards, established prior to recent decisions requiring more 
stringent proof. Accord, Heart of Georgia Broadcasting Co., 23 

F.C.C. 2d 318 (1970), appeal pending sub nom. Middle Georgi 

casting Co. v. F.C.C., Case No. 24,426 @.C. Cir.); Southern 
Minnesota Supply Company, 22 F.C.C. 2d 917 (1970), appeal pending 

sub nom. Edwin B, Darby et al. v. F.C,C., Case No. 24,291 (D.C. Cir.). 


Or 
Reliance by Roach on Minshall Broadcastin. Co., Inc., 


1l F.C.C. 2d 796 (1968) is also misplaced since the Commission 


observed in Sioux Empire that “it is clear that Minshall was 


only a restatement of fundamental policy designed to clarify 


our general views on this matter.” 16 F.C.C. 2d at 998. 
Moreover, Roach’s present contention is at variance with his 
basic position before the Commission. It will be recalled that 
when his new counsel sought to reopen the record he argued that 
his showing under the Suburban issue was sufficient to support 
a grant of his application if the misrepresentation finding 
could be eliminated. Thereafter, the Commission eliminated 
the misrepresentation finding, but still concluded that the 
Examiner’s Initial Decision on the Suburban issue "is entirely 
proper and sustainable without such finding of misrepresenta- 
tion.” (J.A. 157). 

As previously noted, only those applicants who have 
been able to show compliance with the old Suburban standards 
nave been permitted to make a new showing. There is, thus, no 
merit to Roach’s claim that similarly situated applicants 
have been permitted to amend their showing and he was denied 
that opportunity in violation of this Court’s decision in 
Mel i Inc. v. F,C,C., 120 U.S. App. D.C. 241, 345 
F.2d 730 (1965). Moreover, the disparate treatment contention 
was never advanced before the Commission, even though Roach 


had a right to seek reconsideration, which he did not exercise. 


- 4] - 
This Court has previously held that “Since this claim of 
disparate treatment was not made to the Commission, ee 
although an opportunity for doing so under Melody Music, 
Supra, was available, it cannot be considered now. Florida 
Gulfcoast Broadcasters v. FCC, 122 U.S. App. D.C. 250, 352 
F.2d 726 (1965); Albertson v. FCC, 100 U.S. App. D.C. 103, 
243 F.2d 209 (1957) ;_Democrat Printing Co. v. FCC, 91 U.S. 
App. D.C. 72, 202 F.2d 298, 303-04 (1952)." Harry Wallerstein 
v. FE.C.C,, Case Nos. 19,904 and 19,905, D.C. Cir., Sadgaent 
dated June 20, 1965, 7 Pike & Fischer, R.R. 2d 2151. | 


In sum, it is clear that Roach had a full and fair 


opportunity to meet his burden under the Suburban issue and 

the record is conclusive that he failed to do so on the basis 
of his own testimony, and without regard to any possible misre- 
presentations made by Roach, or his counsel's failure to attend 


the deposition session. 


CONCLUSION 

For the foregoing reasons, the Commission's Decision 

denying the applications of both Gordon County and Roach should 
be affirmed. 

Respectfully submitted, 


HENRY GELLER, 
General Counsel, 


JOHN H. CONLIN, 
Associate General Counsel, 


JOSEPH A. MARINO, 
D. BIARD MacGUINEAS, 
Counsel. 
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The Fact That Roach's Present Counsel Represented 
Him Prior to the Hearing in no Way Dilutes His 


Right to Competent Counsel at the Hearing. | 


In its brief the Commission points out that the undersigned 
counsel signed a letter of transmittal, dated March 24, 1965, for- 
warding Roach's application to the Commission and that the 


letterhead on that letter contained the name of Roach's hearing 


counsel. (Appellee's Br. p. 17, fn. 5.) Although the alleged 


significance of these facts is not clearly stated, they are 
apparently cited in an effort to undermine the factual basis of 
Roach's position that his counsel was not competent at the time 
of the hearing. This line of argument cannot be used to support 
the Commission's decision for two reasons. 

First, the Commission, in refusing to reopen the proceeding, 
did not claim that Roach had also been advised by the undersigned 
or by anyone else. The Commission treated the incompetency 
allegation by removing the misrepresentation findings from the 
Examiner's decision, and affirming the Examiner on grounds it 
felt were untainted. Thus, since the Commission did not base its 
decision on a finding that Roach had been advised by counsel other 
than his hearing attorney, this argument cannot be used by its 
General Counsel to support the decision. NLRB v. Metropolitan 


Life Insurance Co., 380 U. S. 438, 434-44 (1965); Burlington Truck 


Lines v. United States, 371 U. S. 156, 168 (1962). 


In addition ‘it is clear from the record that Roach's hearing 
counsel was not associated with the undersigned law firm subsequent 


to the release of the Commission's order designating Roach's 


1/ 
application for hearing on September 7, 1967. As pointed out 


on pages 11-12 of Appellant's Brief, the necessity to demonstrate 
a familiarity with local needs first became known to Roach when 
the Commission's designation order was released. At chat point 
in time Roach could have undertaken a complete survey of the 
area's needs, devised new programs to meet those needs end amended 
his application to reflect the new proposal. However, the need to 
undertake such action could not have been discovered without the 
aid of an attorney. The Examiner apparently felt that Roach's 
case could have been saved as late as the deposition ei. 
where, he stated, "If only two or three failed to recall the 
contact, perhaps Roach could be given the benefit of the doubt." 
(20 FCC 2d at 271.) In either event, Roach lacked competent 
counsel during the crucial hearing stages of the proceeding when 
his qualifications could have been demonstrated, and it is this 
fact which the Commission must recognize just as it did in Georgia 
Radio, Inc., 14 FCC 2d 286 (1968). See pages 4-5 of Appellant's 
Brief. : 
I/ The appearance entered by Roach’s hearing counsel at the first 
pre-hearing conference in the proceedings below lists his 
address as 9524 Ewing Drive, Bethesda, Maryland. (J.A. Ex. 1.) 


The records of the undersigned law firm reveal that his re- 
lationship with the firm ended on June 30, 1967. | 


II. Despite Assertions to the Contrary, the 
Commission's Suburban Policy was not 
Hatched Full Blown in 1960. 

In its brief in the instant case, Commission counsel blandly 
cited the 1960 Program Policy Statement, 20 Pike & Fischer, R.R. 
1902 (1960), and other precedents for the proposition that formal 
survey requirements were adopted many years ago and have been 
uniformly administered ever since. As pointed out in pages 19-21 
of Appellant's Brief, the administration of the requirements of the 
Suburban policy has created substantial confusion and turmoil among 
applicants, licensees and their attorneys. This confusion has 
resulted in a total suspension of proceedings in cases involving 
Suburban issues pending a resolution of the problem in a formal 
eS: 

Before suspending hearings on Suburban issues, the Commission 
recognized the confusion which had been created and remanded several 
cases for further proceedings. In those cases, the Commission 


ordered its Hearing Examiners to make a determination whether 


applicants had made a “reasonable and good faith effort" to satisfy 


2/ See Interim Procedure Relating to Submission of Community Survey 


Showings in Connection with Radio and Television Applications, 
22 FCC 2d 421, released March 26, 1970. 


the Commission's requirements, and if judged to have made such 
efforts, the Examiners were ordered to permit the introduction 
of new evidence to meet the standards being developed in the so- 
called "Primer" Fe 

Thus, Roach's efforts to meet the requirements of the 
Suburban policy must be judged on the basis of his "00d faith". 
The fact that he retained a lawyer with substantial emertonee in 
Commission matters who, unknown to Roach, developed "personal 
problems" so severe as to render him "totally unable to perform" 
his professional Se ee weigh heavily in this qadesenes 
What more could he do? If Roach is to be given the equality of 
treatment this Court has ruled the Commission must afford all 
applicants, he should be given an opportunity to amend hee showing 


under the Suburban issue. See Melody Music, Inc. v. FCC, 120 U.S. 
App. D.C. 241, 345 F2d 730 (1965). 


III. The Claim of Disparate Treatment was Clearly 
Made to the Commission in Roach's "Petition 


for Leave to Amend Application". 


At pages 40-41 of its brief, the Commission argues that Roach's 


failure to cite the disparity between the treatment of his application 


3/ Ibid. 22 FCC 2d at 421. 
4/ See Affidavit attached to Appellant's Brief as Appendix A. 


and other similarly situated applicants in a petition for re- 
consideration makes that argument procedurally defective, The 


short answer to the Commission's assertion is that Roach cited 
Sioux Empire Broadcasting Co., 16 FCC 2d 995 (1969) in his 
"Petition for Leave to Amend Application" filed on October 7; 

1970, some three weeks before the Commission released its decision. 
Thus, the Commission had an opportunity before it issued its 
decision to rule on Roach's claim of disparate treatment and 
failed to do so. (See Appellant's Br. 22-25.) For this reason 

it was not necessary to again raise the issue in a petition for 


reconsideration. 
CONCLUSION 


For the foregoing reasons, the decision of the Federal 


Communications Commission denying the application of John Cc. 


Roach should be reversed and remanded to said Commission for such 


further proceedings as this Court may order. 


Respectfully submitted, | 

| 

By? Ra 

Lawrence J. Bernard, Jr. 
PIERSON, BALL & DOWD | 
1000 Ring Building 

Washington, D. C. 20036 

Attorneys for Appellant 
John C. Roach 


